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Title  49 — ^Transportation 

CHAPTER  X — INTERSTATE  COMMERCE 
COMMISSION 

SUBCHAPTER  B — PRACTICE  AND  PROCEDURE 

(Ex  Parte  No.  293  (Sub  No.  8)  ] 

PART  1127— STANDARDS  FOR  DETER¬ 
MINING  COMMUTER  RAIL  SERVICE 
CONTINUATION  SUBSIDIES  AND  EMER¬ 
GENCY  OPERATING  PAYMENTS 

Report  and  Order 

The  Rail  Services  Planning  Office  <  the 
Office)  presently  has  under  considera¬ 
tion  the  above-captioned  rulemaking 
proceeding  to  develop  regulations  for  the 
continuation  under  subsidy  of  commuter 
rail  service  in  the  Northeast  and  Midwest 
Region  and  for  the  computation  of  emer¬ 
gency  operating  payments  for  certain- 
commuter  services  which,  under  the  Fi¬ 
nal  System  Plan  (FSP)  of  the  United 
States  Railway  Association  (USRA) 
dated  July  25,  1975,  might  have  been 
discontinued  in  the  absence  of  financial 
assistance. 

Congress  authorized  $125,000,000  in 
emergency  operating  assistance  to  sus¬ 
tain  the  operations  over  a  2*4  year  pe¬ 
riod  (Section  17(f)  of  the  Urban  Mass 
Transportation  Act  of  1964)  and  directed 
the  Office  to  issue  regulations  containing: 

(A)  Standards  for  the  computation  of 
subsidies  for  rail  passenger  service  (ex¬ 
cept  passenger  service  compensation  dis¬ 
putes  subject  to  the  juris^ction  of  the 
Commission  imder  section  402(a)  of  the 
Rail  Passenger  Service  Act  (45  U.S.C.  562 
(a) ) ,  which  are  consistent  with  the  com¬ 
pensation  principles  described  in  the  fi¬ 
nal  system  plan  and  which  avoid  cross 
subsidization  among  commuter,  intercity, 
and  freight  rail  services:  and 
•(B)  Standards  for  the  determination 
of  emergency  commuter  rail  passenger 
service  operating  payments  pursuant  to 
section  17  of  the  Urban  Mass  Transpor¬ 
tation  Act  of  1964  [Section  205(d)  (5)  of 
the  Regional  Rail  Reorganization  Act  of 
1973,  Pub.  L.  93-236  (the  RRR  Act)  as 
amended  by  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976,  P.L. 
94-210  (the  RaU  Act)  ]. 

The  Office  published  an  initial  notice 
of  proposed  rulemaking  on  Februar>'  20, 
1976  (41  FR  7793),  a  further  notice  on 
May  14, 1976  (41  FR  20104) .  and  a  second 
notice  on  June  30,  1976  (41  PR  26936). 
Interested  parties  were  invited  to  express 
their  views  on  the  proposed  regulations 
and  in  all  some  40  comments  were  re¬ 
ceived  from  21  parties  including  the  Con¬ 
solidated  Rail  Corporation  (ConRail) 
and  other  commuter  railroads,  the  Na¬ 
tional  Railroad  Passenger  Corporation 
(AMTRAK) ,  state  transportation  de¬ 
partments,  commuter  au^orities,  local 
and  regional  governmental  bodies,  the 
United  States  Department  of  Transpor¬ 
tation  (DOT),  and  the  Office  of  Public 
Counsel.  (The  participants  are  listed  at 
the  end  of  this  report.) 

The  Office  has  carefully  considered  the 
pertinent  legislation  and  legislative  his¬ 
tory,  the  views  of  the  parties,  the  con¬ 
sultants’  r^x>rts  and  other  filings  of  rec¬ 
ord  (see  41  FTl  at  20104).  The  final 


standards  appended  to  this  report  are 
effective  August  3,  1976. 

Summary 

Legislative  mandate.  Section  804  of  the 
Rail  Act  amended  section  304  of  the  RRR 
Act  to  assure  the  continuation  of  com¬ 
muter  rail  service  in  the  17-State  Mid¬ 
west  and  Northeast  Region  upon  the  offer 
of  a  compensatory  subsidy  equal  to  the 
railroad’s  net  avoidable  loss  and  reason¬ 
able  return  on  value.  Specificsdly,  section 
304<e)  of  the  RRR  Act  directs  ConRail 
(or  a  profitable  railroad)  to  continue  all 
commuter  rail  service  in  the  Region,  ir¬ 
respective  of  FSP  designations  until 
September  27,  1976  (180  days  after  the 
April  1,  1976,  conveyance  date)  in  con¬ 
sideration  for  the  commuter  authorities 
paying  at  the  same  level  of  financial  as¬ 
sistance  as  they  paid  prior  to  convey¬ 
ance.  ConRail  must  further  continue  to 
provide  commuter  service  under  sections 
304(c)  (2»  and  304<e)(4)(A)  after  Sep¬ 
tember  27,  1976 — 

If  a  financially  responsible  person  (includ¬ 
ing  a  government  entity)  offers — (A)  To  pro¬ 
vide  a  rail  service  continuation  payment 
which  is  designed  to  cover  the  difference 
between  the  revenue  attributable  to  [the] 
rail  properties  and  the  avoidable  costs  of 
providing  rail  service  on  such  properties, 
together  with  a  reasonable  return  on  the 
value  of  such  properties  .  .  .  under  regu¬ 
lations  issued  by  the  Office  pursuant  to  sec¬ 
tion  205(d)(6)  of  this  Act.  •  •  • 

Congress  further  directed  the  Secre¬ 
tary  of  the  Department  of  Transporta¬ 
tion  to  reimburse  ConRail  (imder  regula¬ 
tions  issued  by  the  Office)  for  “any  loss” 
and  the  commuter  authorities  for  “ad¬ 
ditional  costs”  incurred  by  tliem  in  con¬ 
tinuing  commuter  service  over  the  2V2 
year  period  from  April  1,  1976,  through 
September  27,  1978  (section  304(e)  (5)  of 
the  RRR  Act) .  The  amount  of  reimburse¬ 
ment  is  equal  to  100  percent  of  the  “ad¬ 
ditional  costs”  the  first  360  days  (April  1, 
1976-March  26,  1977) ,  90  percent  for  the 
next  12  months  (March  27,  1977- 

March  31,  1978)  and  50  percent  for  the 
last  180  days  (April  1,  1978-September 
27,  1978).  The  Secretary  may  not 

provide  such  emergency  operating  assist¬ 
ance  for  the  last  six  months  unless  he 
receives  adequate  assurance  from  the 
subsidizer  that  the  service  will  be  con¬ 
tinued  after  September  27,  1978.  The 
assistance  program  will  be  administered 
for  the  Secretary  by  the  Urban  Mass 
Transportation  Administration  (UMTA) . 

Notice  of  intention.  Under  the  regula¬ 
tions,  a  prospective  subsidizer  must  notify 
ConRail  (or  a  profitable  railroad)  no 
later  than  August  18,  1976,  that  it  in¬ 
tends  to  offer  financial  assistance  for  the 
continuation  of  commuter  rail  service 
after  Septwnber  27,  1976.  The  notice  will 
contain  proposed  modifications  In  the 
fares  to  te  charged;  in  the  existing  level 
of  service,  including  changes  in  routes, 
schedules,  train  seating  capacity,  per¬ 
formance  standards,  equipment  units, 
and  such  other  dimensions  of  service  as 
the  subsidizer  may  specify;  and  In  the 
length  of  the  subsidy  period 

Subsidy  estimate.  ConRail  must  pro¬ 
vide  the  prospective  subsidizer  wrlth  a 


subsidy  estimate  within  30  days  of  re¬ 
ceiving  the  notice  but  no  later  than  Sep¬ 
tember  17,  1976.  The  estimate  will  be 
based  upon  the  revenues  attributable  to 
the  commuter  service,  the  avoidable  costs 
of  providing  such  service,  and  the  reason¬ 
able  value  of  the  avoidable  properties 
used  in  providing  the  service,  computed 
in  accordance  with  the  standards,  for 
the  base  period  (Juntf  1,  1975-June  30. 
1976).  The  railroad  may  base  its  initial 
estimate  on  the  best  data  available. 

Offer  of  financial  assistance.  The  pro- 
specive  subsidizer  must  serve  a  firm  offer 
of  subsidy  on  ConRail  no  later  than  Sep¬ 
tember  27,  1976,  to  avoid  discontinuation 
of  service.  The  offer  will  contain  a  sub¬ 
sidy  estimate  in  conformity  with  the 
standards;  evidence  of  the  offeror’s  au¬ 
thority  to  subsidize;  an  indication  of  its 
financial  resources;  and  the  first  month¬ 
ly  interim  subsidy  payment. 

Negotiation  of  subsidy  agreement.  The 
parties  should  proceed  expeditiously  to 
develop  a  facilities  utilization  plan  and 
a  manpower  utilization  plan  and  to  ne¬ 
gotiate  a  subsidy  agreement.  The  facili¬ 
ties  utilization  plan  will  identify  the  road 
and  equipment  properties  used  in  pro¬ 
viding  the  commuter  service  and  assign 
to  such  properties  the  percentage  devoted 
to  the  commuter  service.  The  plan  should 
be  “site-specific”:  that  is,  it  should  be 
,  developed  in  the  field  in  consultation 
with  general  and  supervisory  personnel 
responsible  for  utilizing  and  maintaining 
the  properties.  Similarly,  the  manpower 
utilization  plan  will  identify  the  labor 
forces  used  in  providing  the  commuter 
service  and  the  percentage  of  time  de¬ 
voted  to  such  duties.  The  parties  may 
agree  to  provisions  which  vary  from  the 
standards  subject  to  their  review  by  the 
Office.  The  varismees  must  be  the  pro¬ 
duct  of  arms-length  negotiations  and  not 
be  designed  to  disadvantage  third  parties, 
e.g.,  UMTA,  AMTRAK,  etc.  The  subsidy 
agreement  must  be  in  place  by  March  26, 
1977.  The  Office  w’ill  be  available  to  medi¬ 
ate  disputes  regarding  the  facilities  utili¬ 
zation  plan,  the  manpower  utilization 
plan,  the  subsidy  agreement  and  the  ap¬ 
plication  of  the  standards. 

.  Assignment  of  costs.  The  facilities  and 
manpower  utilization  plans  will  be  the 
primary  tools  for  assigning  dosts.  Other 
costs  may  be  assigned  as  the  parties 
agree.  They  may  decide  to  rely  on  histor¬ 
ical  data,  conduct  special  studies,  develop 
apporti(Himent  formulae,  or  adopt  a  com¬ 
bination  of  the  foregoing.  The  Office  will 
be  available  to  mediate  disputes  regard¬ 
ing  (M)st  methodology.  If  mediation  proves 
inconclusive,  costs  still  subject  to  dispute 
will  be  assi^ed  in  accordance  with  the 
apportionment  methodology  set  forth  in 
the^standards,  subject,  however,  to  the 
condition  that  either  the  railroad  or  the 
subsidizer  may  request  a  special  study. 
The  party  requesting  the  study  will  be  re¬ 
sponsible  for  its  design.  The  Office  will 
arbitrate  disputes  regarding  the  design 
and  cimduct  of  the  study.  The  study  re¬ 
sults  will  be  binding  on  the  parties  un¬ 
less  they  agree  to  disregard  them. 

Flexible  (but  fail-safe)  guidelines.  The 
commuter  subsidy  standards  are  guide¬ 
lines  which  permit  the  subsidized  and  the 
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railroad  to  establish  a  relationship 
uniquely  suitable  to  them.  The  parties 
are  not  obliged  to  adhere  inflexibly  to 
RSPO  rules.  To  the  contrary  the  empha¬ 
sis  in  the  commuter  standards,  as  In  the 
freight  standards  (49  CFR  1125),  Is  on 
arm’s-length,  good  faith  negotiations. 
The  parties  are  expected  to  work  together 
to  minimize  sources  of  conflict  by  devel¬ 
oping  comprehensive  faculties  plans  and 
manning  tables.  The  Office  believes  that 
time  and  effort  devoted  to  these  cost  de¬ 
velopment  techniques  wiU  materially  re¬ 
duce  the  potential  for  conflict.  In  re¬ 
maining  cost  areas,  the  parties  wiU  be 
free  to  apply  their  own  expertise  and 
experience.  The  Office  wiU  assist  in  re¬ 
solving  cost  and  other  disputes  through 
mediation.  It  is  only  when  these  efforts 
faU  that  tlie  apportionment  formulae 
come  Into  play.  Even  then,  the  appor¬ 
tionment  formulae  are  subject  to  a 
safety-valve — if  one  party  feels  the 
formulae  are  unjust,  it  may  Insist  upcm  a 
special  study,  the  results  of  which  wUl  be 
binding  imless  the  parties  mutually  agree 
to  disregard  them. 

The  Office  believes  that  these  flexible 
(but  faU-safe)  procedures  are  more 
likely  to  produce  reasonable  and  equita¬ 
ble  agreements  and  practices  than  would 
mandatory  regulations.  SimUarly,  the 
Office  believes  its  role  as  honest  broker 
rather  than  binding  arbitrator  Is  more 
likely  to  result  In  reasonable  compro¬ 
mise.  (Should  experience  demonstrate 
the  contrary,  the  rules  may  be  amended 
to  provide  for  compulsory  arbitration.) 
Lastly,  the  Office  is  striving  to  minimize 
Federal  Intrusion  in  local  transportation 
affairs  by  restricting  its  reviewing  fimc- 
tlon  to  circiunstances  where  variations 
from  the  standards  appear  unreasonable 
or  patently  adverse  to  the  interests  of 
third  parties. 

Emergency  operating  assistance.  UMTA 
wlU  reimburse  ConRail  100  percent  for 
the  losses  it  Incurred  In  providing  com¬ 
muter  service  during  the  180-day  man¬ 
datory  (^}eratlon  period.  UMTA  will  also 
reimburse  subsidizers  for  a  percentage 
(100  percent,  90  percent,  50  percent)  of 
the  additional  costs  Incm-red  by  them 
for  the  succeeding  two-year  subsidy  pe¬ 
riod.  The  subsidizers  may  vary  existing 
service  (as  distinguished  from  service  on 
new  routes)  from  pre-conveyance  levels 
and  receive  full  reimbursement  so  long 
as  UMTA’s  total  obligation  Is  not  In¬ 
creased.  They  may  also  be  reimbursed 
for  additional  costs  arising  from  wage 
and  price  Increases  or  equipment  pur¬ 
chases  necessary  to  sustain  service  at 
preconveyance  levels,  if  no  party  (or 
predecessor)  had  agreed  to  pay  for  them. 
The  subsidizers  may  also  r^uce  service 
below  pre-conveyance  levels,  where 
UMTA’s  obligation  Is  decreased  propor¬ 
tionately.  And  they  will  receive  the  en¬ 
tire  creffit  for  fare  Increases  after  the 
April  1,  1976,  conveyance  date,  provided 
only  that  UMTA  shall  be  liable  for  ho 
more  than  ’’additional  costs”. 

Discussion  or  Issues 

APPUCATION  or  THE  STANDARDS 

New  Jersey  Department  of  Trans¬ 
portation  (NJDOT) ,  Metropolitan 


Transportation  Authority  (MTA),  and 
New  York  Department  of  Transportation 
(NYDOT)  take  Issue  with  the  Office’s 
tentative  views  (41  FR  at  20105)  as  to 
the  applicability  of  the  standards  to 
services  now  being  provided  under  sec- 
Uon  303(b)(2)  of  the  RRR  Act.  They 
point  out  that  s<xne  of  the  agreements 
for  these  services  contain  clauses  which 
permit  termination  upon  due  notice  by 
one  or  both  of  the  parties.  MTA  appar¬ 
ently  Is  considering  the  possibility  of  ex¬ 
ercising  Its  rights  to  terminate  certain 
agreements  and  switching  to  offers  of 
subsidy  pursuant  to  section  304(c)  (2) 
(A)  of  the  RRR  Act,  should  study  of  the 
final  standards  Issued  in  this  proceeding 
indicate  that  course  to  be  financially  ad¬ 
vantageous  to  it.  NJDOT  is  concerned 
that  ConRail  may  terminate  the  former 
Erie  Lackawanna  agreement,  using  the 
threat  of  service  discontinuance  as  a 
lever  to  extract  “a  level  of  compensation 
far  in  excess  of  the  Office’s  standards”. 

DOT  is  concerned  not  only  with  the 
application  of  the  standards  to  services 
covered  by  section  303(b)  (2)  agreements, 
but  also  with  their  application  to  serv¬ 
ices  not  conducted  pursuant  to  pre¬ 
existing  agreements.  AMTRAK  and  Chi¬ 
cago  Area  Commuter  Railroads  (CACR) 
also  have  raised  questions  concerning 
the  applicability  of  the  standards. 

Some  of  the  issues  thus  posed  may  be¬ 
come  material.  The  discussion  of  them 
Involves  three  considerations:  the  ju¬ 
risdiction  of  the  Office  to  rule  upMi  the 
Issues;  the  application  of  the  subsidy 
standards  In  the  circumstances  de¬ 
scribed;  and  the  effects  of  certain 
changes  on  the  eligibility  of  the  services 
for  emergency  operating  assistance. 

Jurisdiction.  NYDOT  takes  the  posi¬ 
tion  that  “RSPO  is  not  authorized  herein 
to  make  any  rule  or  regulation  as  to  the 
applicability  of  the  standards;  it  is 
merely  charged  with  formulating  the 
standards”.  Public  Counsel  urges  that  is¬ 
sues  involving  post-mandatory  levels  of 
service  be  left  to  arbitration  under  sec¬ 
tion  304(e)  (5)  (C)  of  the  RRR  Act. 

’The  Office  does  not  concur  with  the 
apparent  belief  of  these  parties  that  the 
proper  discharge  of  its  duties  imder  the 
RRR  Act  involves  the  promulgation  of 
regulations  without  consideration  either 
of  the  nature,  scope,  location,  and  cir¬ 
cumstances  of  the  commuter  rail  serv¬ 
ices  to  be  affected  by  them,  or  of  the 
circumstances  to  which  the  standards 
are  not  applicable.  DOT,  as  noted  above, 
has  requested  the  Office’s  views  on  cer¬ 
tain  Issues  affecting  the  disbursement 
by  It  of  emergency  operating  assistance. 
NJDOT’s  response  to  the  second  notice 
requests  the  Office’s  guidance  as  to  how 
certain  issues  should  be  handled  under 
the  standards.  Although  decision  as  to 
some  Issues  may,  as  Public  Counsel  In¬ 
fers,  be  premature,  it  does  not  appear 
that  the  interests  of  the  parties  would 
be  advanced  by  the  Office’s  preserving 
silence  as  to  all  of  them. 

CACR,  In  contrast  to  the  views  at 
NYDOT  and  Public  Counsel,  renews  Its 
concern  that  the  standards  “will  serve  as 
a  precedent  for  costing  procedures  In 
cases  which  do  Involve  the  railroads  out¬ 


side  the  Northeast  and  Midwest  Region.” 
CAC7R  urges  that  the  standards  be  re¬ 
vised  to  account  for  ccmdltions  In  the 
Chicago  area  and  that  the  Office  “not  al¬ 
low  the  time  constraints  Imposed  upon 
it  to  result  in  regulations  contalhbig 
many  imprcgier  and  Impossible  rules 
which  would  plague  the  railroad  indus¬ 
try  for  years  to  come.”  The  suggestions 
of  the  six  Chicago  area  railroads  are  wel¬ 
come,  and  have  been  considered  insofar 
as  they  contribute  to  improving  the  fea¬ 
sibility,  fairness,  or  equity  of  the  stand¬ 
ards.  'Ihe  Office  does  not  Intend,  how¬ 
ever,  to  broaden  the  standards  or  the 
scope  of  the  rulemaking  to  encompass 
possible  disputes  with  respect  to  com¬ 
muter  services  not  subject  to  the  RRR 
Act.  _ 

Similarly,  AMTRAK  expresses  concern 
that  the  Commission  may  “follow  the 
lead  of  RSPO”  and  order  AMTRAK  to 
make  payments  based  on  the  standards 
to  railroads  for  the  operation  of  its 
Intercity  services  outside  the  Northeast 
Corridor.  It  requests  an  acknowledg¬ 
ment  that  the  standards  do  not  measure 
“incremental  costs,  at  least  not  In  the 
sense  that  that  phrase  Is  used  in  section 
402(a)  of  the  AMTRAK  Act.”  The  com¬ 
muter  standards  do  not  purport  to  apply 
to  the  Intercity  rail  passenger  service 
provided  by  AMTRAK. 

Applicability  of  the  subsidy  standards 
to  the  extension  of  section  303(b)  (2) 
services.  NJDOT  and  MTA  Inquire 
whether,  if  a  section  303(b)  (2)  agree¬ 
ment  Is  terminated,  either  by  mutual 
consent  or  by  exercise  by  one  party  of 
termination  rights  recited  in  the  agree¬ 
ment,  the  services  must  be  continued 
upon  the  offer  of  subsidy  pa5mr.ents  in 
conformance  with  the  standards.  Or 
could  ConRail,  as  NJDOT  Intimates,  In- 
.sist  upon  compensation  exceeding  the 
levels  called  for  in  the  standards? 

The  legislative  history  does  not  indi¬ 
cate  that,  in  enacting  section  17  of  the 
UMT  Act,  Congress  contemplated  the 
eventuality  that  section  303(b)  (2)  agree¬ 
ments  might  be  terminated.  The  House 
Report  No.  94-729  of  December  15,  1975, 
accompanying  H.R.  10731,  at  p.  4,  lists 
the  services  which  could  be  curtailed  or 
discontinued  If  no  contracts  were  en¬ 
tered  Into  with  ConRail  or  other  rail¬ 
roads.  This  list  does  not  Include  the  Erie 
Lackawanna  services  in  New  York  and 
New  Jersey  or  the  Penn  Central  services 
provided  In  New  York  for  MTA.  The  re¬ 
port  (p.  5)  does  state  that  “the  Commit¬ 
tee  does  not  intend  to  furnish  assistance 
for  those  services  ConRail  Is  obligated  to 
provide  imder  section  303(b)(2)  of  the 
RRR  Act”. 

ConRail  has  not  Intimated  an  Inten¬ 
tion  on  Its  psLrt  to  terminate  any  section 
303(b)  (2)  agreements,  which  the  PSP 
(Vol.  I,  p.  45)  contemplated  It  would  as¬ 
sume.  Actual  termination  of  any  such 
agreement  Is,  thus,  conjectural,  so  that 
it  Is  not  necessary  to  make  a  speciflc  rul¬ 
ing;  but  section  304(e)  (4)  of  the  RRR 
Act  appears  to  require  service  contlnu- , 
ance  under  terms  conforming  to  the 
subddy  standards  fcffiowlng  such  ter# ' 
mlnatlon  unless  It  occurs  as  a  result  of , 
faflure  to  make  timely  payments  of 
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amounts  due.  That  section  provides  that 
if  a  rail  service  continuation  subsidy 
conforming  to  the  standards  is  offered 
and  if  compensation  for  operations  con¬ 
ducted  during  the  180-day  mandatory 
period  is  made,  ConRail  shall  continue 
to  provide  the  service  after  the  end  of 
such  period,  "except  as  otherwise  pro¬ 
vided  in  this  subsection".  The  exception 
is  the  discontinuance  permitted  imder 
subsections  304(e)  (2)  (C)  and  (D)  in 
the  case  of  non-payment.  Moreover,  it 
would  seem  inconsistent  with  the  pur¬ 
poses  of  the  RRR  Act  if  ConRail  were 
permitted  vmilaterally  to  discontinue 
these  services  or  if,  to  insure  continu¬ 
ance,  the  cwnmuter  authorities  were 
compelled  to  provide  a  higher  level  of 
financial  assistance  than  is  required 
imder  the  subsidy  standards  for  the  con¬ 
tinuance  of  services  not  subject  to  sec¬ 
tion  303(b)  (2)  agreement® 

Eligibility  for  emergency  operating  as¬ 
sistance.  As  noted  above,  the  legislative 
history  of  section  17  of  the  UMT  Act 
suggests  that  Congress  did  not  contem¬ 
plate  furnishing  assistance  for  those 
services  ConRail  is  obligated  to  provide 
under  section  303(b)  (2)  of  the  RRR  Act, 
and  that  tie  appropriation  authoriza¬ 
tion  of  section  17(f)  does  not  include  any 
amounts  for  stch  services. 

As  a  practictl  matter,  under  the  notice 
requirements  oi  the  Erie  Lakawanna 
agreement  with  NJDOT,  apparently  Con¬ 
Rail  could  not  unilaterally  terminate  the 
agreement  before  June  30,  1978,  when 
only  three  months  of  the  50  percent 
emergency  operating  assistance  program 
would  then  remain.  The  MTA  agreements 
could,  it  is  understood,  be  unilaterally 
terminated  early  in  1978;  and  of  course 
earlier  termination  could  be  mutually 
agreed  upon.  Nevertheless,  the  question 
of  MTA’s  eligibility  for  emergency  oper¬ 
ating  assistance  would  not  arise  unless  it 
agreed  to  terms  more  costly  than  under 
the  existing  agreement. 

Consequently,  the  Office  does  not  pres¬ 
ently  perceive  a  material  question  in¬ 
volving  the  eligibility  for  emergency  op¬ 
erating  assistance  of  service  presently 
conducted  under  section  303(b)  (2)  of  the 
RRR  Act.  Should  such  a  question  arise 
in  the  future,  the  i^ties  may,  if  they  de¬ 
sire,  request  a  ruling  in  the  light  of  the 
applicable  facts  and  circumstances. 

Termination  of  service.  In  the  Second 
Notice  (41  FR  at  26939),  the  Office  al¬ 
luded  to  the  possibility  of  ConRail’s 
incurring  losses  should  it  be  obliged  to 
ccmtinue  service  for  60  days  beyond  the 
180-day  mandatory  period  for  which  no 
continuing  subsidy  is  offered  and  ex¬ 
pressed  the  view  that  ConRail  should  be 
compensated  for  losses  substained  as  a 
result  of  enforced  service  continuance. 
The  commuter  authorities  could  mitigate 
such  losses  by  agreeing  to  waive  the  60- 
day  extension  requirement  as  to  services 
for  which  it  is  known  that  a  continuation 
subsidy  will  not  be  offered,  and  if  they 
do  not  do  so,  could  be  expected  to  con¬ 
tinue  their  assistance  payments  for  the 
duration  of  any  extension  required  for 
orderty  service  termination.  The 
standards  have  been  revised  to  provide 
that  the  railroad  will  be  compensated  by 


UMTA  for  losses  reasonably  and  neces¬ 
sarily  incurred  through  extension  of  the 
mandatory  period  beyond  180  days,  less 
any  payments  the  subsidizer  would  have 
been  obligated  to  make  had  it  tendered 
an  offer  of  subsidy.  In  its  comments  on 
the  Second  Notice,  DOT  has  acknowl¬ 
edged  that  the  railroad  should  be  com¬ 
pensated  for  the  losses  incurred  in  the 
operation  of  commuter  service  during 
the  60-day  termination  period;  however, 
it  “wish led]  to  make  clear  that  DOT  can 
bear  only  that  portion  of  such  losses 
which  DOT  would  be  obligated  to  pay  if 
the  service  was  not  being  discontinued.” 

In  some  instances,  the  commuter  au¬ 
thorities  and  ConRail  may  agree  to 
terminate  or  reduce  service  before  the 
close  of  the  180-day  mandatory  period. 
In  such  circumstances,  the  standards 
contemplate  that  both  the  payments  by 
the  subsidizer  and  the  emergency  oper¬ 
ating  assistance  would  be  correspond¬ 
ingly  reduced. 

Reduction  in  service.  In  the  second  no¬ 
tice  (41  FR  26939),  the  Office  also  dis¬ 
cussed  the  effect  on  subsidy  payments  of 
reductions  in  service  on  one  or  more 
routes  not  wholly  offset  by  increased 
services  on  other  routes  subsidized  by 
the  same  authority.  Under  the  final 
standards,  the  financial  assistance  pro¬ 
vided  by  the  subsidizer  and  UMTA’s  re¬ 
imbursement  of  additional  costs  would 
be  reduced  in  proportion  to  their  respec¬ 
tive  contributions  to  the  total  of  the  rail 
service  continuation  payment  as  com¬ 
puted  prior  to  such  reduction  in  service 
level. 

The  following  illustrative  example  ap¬ 
plies  to  a  service  which  is  reduced  dur¬ 
ing  a  subsidy  period  ending  March  31, 
1978  (when  90  percent  of  additional  costs 
are  reimbursable).  Had  the  service  not 
been  reduced,  attributable  revenues 
would  have  been  $10  million  and  avoid¬ 
able  costs  plus  return  on  the  value  would 
have  been  $12  million,  resulting  in  a  rail 
service  continuation  payment  of  $2  mil¬ 
lion.  The  financial  assistance  the  sub¬ 
sidizer  was  obligated  to  provide  under 
section  304(e)(2)  of  the  Act  was  $1.5 
million,  so  that  the  additional  cost  to 
him  would  have  been  $500,000,  of  which 
UMTA  would  have  reimbursed  90  per¬ 
cent,  or  $450,000.  Thus  the  contribution 
of  the  subsidizer  would  have  been  $1.55 
million,  or  77.5  percent  of  the  $2  million 
rail  service  continuation  payment;  and 
UMTA’s  contribution  would  have  been 
22.5  percent. 

If  the  service  reduction  in  this  exam¬ 
ple  causes  attributable  revenues  to  de¬ 
cline  to  $9  million  and  avoidable  cost 
plus  return  on  the  value  to  $10  million, 
the  required  rail  service  continuation 
payment  would  be  $1  million.  In  this  in¬ 
stance,  the  subsidi^r’s  financial  assist¬ 
ance  would  be  reduced  to  $775,000  (77.5 
percent  of  the  total)  and  the  emergency 
operating  assistance  to  $225,000  (22.5 
percent  of  the  total) . 

Negotiated  Service  Continuances.  DOT 
agrees  that  the  standards  should  not 
override  an  agreement  between  the  par¬ 
ties  on  the  total  level  of  subsidy.  How¬ 
ever,  it  urges  the  Office  to  clarify  what 
the  level  of  UMTA  payment  will  be  In 
the  event  that  the  parties  agree  on  a  level 


of  subsidy  different  than  that  which 
would  be  required  by  the  standards.  Its 
position  is  that  if  the  parties  agree  to  a 
lower  subsidy  level  than  required  by  the 
standards,  UMTA’s  payments  should  also 
be  reduced:  but  if  the  parties  agree  to  a 
higher  level,  UMTA  would  not  share  in 
any  payments  over  and  above  the 
amounts  resulting  from  the  standards. 

The  aim  throughout  the  development 
of  these  regulations  is  to  encourage 
maximum  arm’s-length  bargaining  be¬ 
tween  the  parties,  with  the  standards 
serving  as  a  reference  point  and  a  fail¬ 
safe  procedure  in  case  of  impasse.  There¬ 
fore,  the  final  standards  provide  that  the 
emergency  operating  assistance  shall  be 
based  on  the  difference  between  the  pay¬ 
ments  actually  required  imder  the  sub¬ 
sidy  agreements  as  negotiated  and  the 
level  of  financial  assistance  required  un¬ 
der  section  304(e)(2)  of  the  Act. 

The  Office  believes  this  approach  is 
likely  to  result  in  a  lower  overall  bur¬ 
den  on  the  emergency  operating  assist¬ 
ance  funds  than  would  result  from  encas¬ 
ing  the  negotiators  in  the  rigidities  of 
iron-clad  adherence  to  the  standards. 
UMTA  is  to  share  in  the  benefits  of  agree¬ 
ments  resulting  in  lower  costs  than  the 
standards  and  it  will  also  share  in  those 
which  are  higher.  Variations  from  the 
standards  will  be  reviewed  by  the  Office 
for  reasonableness;  thus,  UMTA  may  be 
assured  that  it  will  not  have  to  reimburse 
the  parties  for  unreasonable  costs. 

AVOIDABLE  COSTS-RATIONALE 

The  terms  “incremental  costs’’,  “de- 
cremental  costs’’,  “additional  costs”, 
“fixed  or  constant  cost  base”,  “solely  re¬ 
lated  costs’’,  “directly  attributable  costs”, 
“indirect  costs”,  “overhead  costs”,  “fully- 
distributed  costs”,  “cross-subsidization”, 
“fair  and  equitable  share  of  the  total 
costs”,  “allocated  costs”,  “sunk  costs”, 
“out-of-pocket  costs”,  “cash  costs”, 
“short-term  avoidable  costs”,  and  “long¬ 
term  avoidable  costs”  recur  throughout 
the  parties  responses  interspersed  with 
discussions  of  relative  use.  NJDOT  un¬ 
dertakes  to  provide  definitions  to  clarify 
the  concepts  embodied  in  some  of  these 
terms,  and  suggests  that  the  Office  should 
avoid  confusion  by  a  careful  selection  of 
terminology.  In  contrast,  MTA  believes 
the  legislative  mandate  is  inherently  con¬ 
tradictory;  that  the  contradiction  is  mir¬ 
rored  in  the  proposed  standards;  and 
that  the  cure  is  not  clarification  but  re¬ 
medial  legislation. 

The  Office  does  not  preceive  the  need 
for  amendatory  legislation,  although  the 
parties  are  at  liberty  to  seek  such 
a  remedy  should  that  course  appear  to 
them  desirable.  The  Office  does  believe 
that  the  final  standards  fulfill  Congres¬ 
sional  intent  as  to  the  costs  to  be  borne 
by  the  commuter  services  in  relation  to 
those  borne  by  other  services.  The  Office 
has,  however,  striven  to  apply  essential 
terminology  accurately  and  will  under¬ 
take  to  explain  in  detail  its  avoidable 
cost  rationale. 

At  the  outset,  it  should  be  recognized 
that  in  a  joint-cost  enterprise  such  as  a 
railroad  the  separate  costs  of  performing 
each  element  of  the  service  cannot  be  de¬ 
termined  with  finite  precision;  that  all 
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of  the  users  benefit  from  lower  costs  than 
they  would  obtain  if  only  one  service 
used  the  facilities;  and  that,  cc^ectively, 
the  payments  by  all  users  must  cover  all 
of  the  costs.  In  the  absence  of  regula¬ 
tion,  the  charges  for  each  service  would 
tend  to  be  heavily  affected  by  considera¬ 
tions  unrelated  to  cost,  particularly  de¬ 
mand,  the  bargaining  power  of  the  users, 
and  their  ability  to  pay.  Congress  has 
concluded  that  the  charges  to  be  paid  for 
continuation  of  commuter  services  should 
not  be  left  to  the  naked  bargaining  power 
of  the  parties  and  has  designated  the 
Office  to  develop  standards  for  determing 
them. 

In  fulfilling  its  mandate,  the  Office 
places  special  reliance  on  the  legislative 
intent  expressed  in  Senate  Report  No, 
94-499,  accompanying  S.  2718  (at  114) : 

The  standards  promulgated  by  the  Com¬ 
mission  must  be  consistent  with  the  com¬ 
pensation  principles  described  in  the  Final 
System  Plan  relative  to  the  concept  of 
“dominant  user”  and  “avoidable  cost”  and 
must  avoid  “cross-subsidization.”  While  the 
Commission  would  have  discretion  as  to 
whether  long-term  avoidable  costs  or  short¬ 
term  avoidable  costs  are  the  appropriate 
measure  in  any  given  sltuatigp,  [the  legisla¬ 
tion]  does  require  reference  to  compensa¬ 
tion  principles  described  in  the  Final  System 
Plan,  nierefore,  the  standards  will  reflect 
the  relative  use  of  any  line  by  the  tjrpe  of 
service  being  provided  thereon  and  will  also 
provide  that  the  costs  will  be  shared  equita¬ 
bly  by  the  users  of  any  individual  line.  For 
the  most  part,  the  services  receiving  assist¬ 
ance  under  this  section  will  be  continued 
after  the  assistance  provided  herein  is  ended. 
Since  the  compensation  principles  set  forth 
in  the  Final  System  Plan  were  formulated 
from  the  long  range  cost  perspective,  they  are 
most  appropriately  used  for  determining  the 
level  of  assistance  required  to  continue  serv¬ 
ice. 

(The  Senate  bill  delegated  to  the  Com¬ 
mission  the  responsibility  for  developing 
the  standards;  the  Rail  Act  assigned  this 
duty  to  the  Office.) 

Congress  thus  recognized  the  signif¬ 
icant  difference  between  the  short-term 
and  long-term  avoidable  costs  associated 
with  continuing  commuter  service.  In  the 
short  term,  avoidable  costs  approach 
what  are  sometimes  called  “out-of- 
pocket”  costs;  *  in  the  longer  term,  they 
approach  fully-distributed  costs.*  This 
is  so  because,  over  a  sufficiently  long  pe¬ 
riod,  all  costs  may  become  variable — in¬ 
cluding  those  which  are  considered  fixed 
or  constant  costs  in  the  near  or  inter¬ 
mediate  term.  Experience  shows,  for  ex¬ 
ample,  that  current  roadway  mainte¬ 
nance  expaiditures,  sometimes  con¬ 
sidered  as  constant  costs  in  the  near  and 
intermediate  term,  do  vary  not  wily  with 
usage,  but  also  with  the  availability  of 
funds.  Capital  costs  tend,  over  a  suffici¬ 
ently  long  period,  to  be  reduced  by  one 
means  or  another  to  a  level  supportable 
by  available  income. 

1  The  AAR  Guide  referred  to  by  NJDOT 
states  “In  its  literal  sense,  the  term  out-of- 
pocket  costs  Implies  an  Immediate  cash  ex¬ 
penditure,  a  characteristic  that  is  not  ger¬ 
mane  to  the  Incremental  cost  concept." 

*  NJDOT  defines  fully  distributed  costs  as 
"the  variable  cost  plus  a  statistical  apportion¬ 
ment  of  toe  constant  or  fixed  costs.” 


Paradoxically,  It  may  be  observed  that 
no  costs,  once  Incurred,  are  truly  avoida¬ 
ble  in  the  long  term;  some  parties  may 
be  able  to  evade  them,  but  the  costs 
themselves  cannot  be  completely  avoided. 
Thus,  roadway  maintenance,  though  it 
may  be  deferred,  must  eventually  be  per¬ 
formed  if  service  is  to  continue.  If  debt  is 
defaulted,  as  in  the  case  of  the  Northeast 
bankrupts,  the  costs  may  appiear  to  have 
been  shifted  to  investors;  but  in  time  in¬ 
vestors  as  a  class  w'ill  seek  to  recover 
their  losses  through  higher  charges  for 
future  railroad  financing.  If  they  are  un¬ 
successful,  the  financing  will  not  be 
forthcoming,  and  the  costs  will  have  to 
be  assumed  by  the  taxpayers. 

Congress  obviously  intended  that  the 
standards  apply  to  a  sei-vice  and  costing 
horizon  extending  beyond  the  term  of 
the  Federal  assistance  provided  by  sec¬ 
tion  17  of  the  UMT  Act.  In  developing 
the  standards  and  the  procedures  for 
implementing  them,  the  Office  has  en¬ 
deavored  to  steer  a  reasonable  course 
between  the  near-term  extremity  of  out- 
of-pocket  costs  and  the  ultimate  of  long- 
range  fully-distributed  costs.  It  does  not 
expect  either  the  buyers  or  the  suppliers 
of  commuter  rail  services  to  be  completely 
satisfied  with  the  results. 

Positions  of  the  parties.  AMTRAK 
would  have  the  standards  go  further  to¬ 
ward  the  long-term  extreme  and  assign 
to  the  commuter  services  a  “significant 
body  of  costs  (the  constant  cost  base) 
which  do  not  vary  with  the  level  of  use. 
but  rather  are  constant  so  long  as  the 
entity  operates  at  all”  (whether  with  or 
without  commuter  service) .  On  the  other 
hand,  AMTRAK  is  concerned  that  if  the 
principles  of  the  standards  were  applied 
to  its  services  outside  the  Corridor,  it 
might  be  required  to  assume  a  larger 
portion  of  the  common  costs  of  the  rail¬ 
roads  over  which  these  services  operate. 

NJDOT  relies  upon  various  handbooks 
and  publications  dealing  w’ith  railroad 
cost  finding  procedures,  including  an  ar¬ 
ticle  from  the  University  of  Chicago 
“Journal  of  Business’  for  October  1962 
entitled  “The  Role  of  Cost  in  the  Mini¬ 
mum  Pricing  of  Railroad  Services”.  It  de¬ 
sires  the  standards  to  exclude  from  con¬ 
sideration  certain  common  costs,  which 
it  believes  to  be  fixed,  but  which  the 
Office  believes  are  variable  within  the 
contemplated  time  period.  Other  com¬ 
muter  authorities  are  associated  in  vary¬ 
ing  degrees  with  this  view. 

Fixed  and  variable  costs.  As  noted 
supra,  NJDOT  evidently  considers  some 
costs  to  be  fixed  which  the  standards 
treat  as  variable  (and  thus  avoidable) 
costs,  of  which  the  commuter  services 
should  be  expected  to  bear  their  appro¬ 
priate  portion.  Apparently  it  believes  that 
the  costing  methodology  should  be  ap¬ 
proached  from  the  viewpoint  of  a  near- 
term  time  horizon  and  limited  incre¬ 
ments  of  change.  “Fixed  costs”,  by  its 
definition,  are  “those  costs  which,  for  a 
given  size  of  plant,  do  not  vary  in  total 
with  changes  in  output”.  It  would  dis¬ 
allow  depreciation  charges  (discussed  in 
a  later  section  of  this  report)  because 
“it  is  not  an  avoidable  cash  item  and 
does  not  represent  an  out-of-pocket  ex¬ 


pense.  (Emphasis  supplied) .  The  Office’s 
costing  approach  is  based  on  the  belief 
that  substantial  changes  in  the  level  of 
commuter  services  or  complete  discon¬ 
tinuance  would  result  in  changes  in  the 
size  of  the  plant. 

NJDOT  rests  its  position  largely  upon 
reference,  to  “A  OiUde  to  Railroad  Cost 
Analysis”  published  by  the  Biueau  of 
Economics,  Association  of  American 
Railroads,  in  December  1964  (the  AAR 
Guide) .  That  guide  ranks  certain  major 
categories  of  expense  (maintenance  of 
fixed  facilities,  including  depreciation, 
retirements,  and  dismantling;  mainte¬ 
nance  superintendence;  signal  and  inter¬ 
locker  operations;  crossing  protection; 
“associated”;  traffic  and  general;  prop¬ 
erty  taxes;  capital  cost  and  “return”)  as 
largely  fixed. 

The  AAR  Guide  was  designed  as  a 
tool  for  cost  analysis  related  to  competi¬ 
tive  minimum  pricing  of  particular 
freight  movements  or  commodities;  it 
does  not  purport  to  relate  to  purposes 
such  as  the  standards  are  to  accomplish 
under  the  RRR  Act:  The  determination 
of  avoidable  costs  to  be  borne  by  a  dis¬ 
tinct  and  entire  category  of  passenger 
services.  The  Act  does  not  instruct  the 
Office  to  base  the  standards  on  minimum 
pricing  concepts,  nor  to  address  them  to 
determining  the  prices  to  be  paid  by  in¬ 
dividual  users  of  the  commuter  services. 
Moreover,  NJDOT  evidently  does  not  al¬ 
lege  that  any  category  of  expense  is 
completely  and  interminably  “fixed”  (i.e., 
invariable  even  if  all  commuter  services 
were  discontinued).  For  example,  it 
agrees  with  the  adoption  of  the  Speed 
Factored  Gross  Tons  formula  for  meas¬ 
uring  the  avoidable  (variable)  portion 
of  common  track  and  roadway  mainte¬ 
nance  costs.  Including  maintenance  asso¬ 
ciated  with  such  fixed  facilities  as  tun¬ 
nels,  bridges,  trestles  and  culverts. 

Costs  associated  with  the  value  of  the 
properties.  The  standards  treat  certain 
inter-related  costs  associated  with  the 
values  of  properties  as  variable  or  avoid¬ 
able,  only  to  the  extent  that  such  facili¬ 
ties  or  properties  are  used  by  the  com¬ 
muter  services  and  could  be  disposed  of 
upon  discontinuance  of  the  services. 
These  costs  Include  the  return  on  the 
value  of  the  properties,  depreciation, 
retirements,  and  dismantling  costs.  The 
reason  for  this  treatment  is  that  such 
costs,  to  the  extent  that  they  are  asso¬ 
ciated  with  properties  which  could  not  be 
disposed  of  upon  the  discontinuance  of 
commuter  seryices,  are  not  variable  in 
the  near  and  intermediate  term,  and 
could  be  reduced  by  the  railroad  only  if 
it  discontinued  other  services  or,  alter¬ 
natively,  defaulted  on  its  obligations. 

USAGE  TERMINOLOGY 

NJDOT  remarks  that  although  the 
compensation  principles  of  the  FSP  iden¬ 
tify  the  conceptual  approach  for  assign¬ 
ing  costs  to  each  given  type  of  user, 
they  do  not  define  the  terms  “dominant”, 
“minority”,  and  "equal”.  NJDOT  Itself 
does  not  suggest  any  definitions. 

Actually,  the  first  three  of  the  four 
“principles”  which  the  FSP  states  (Vol¬ 
ume  I,  p.  41)  guided  the  USRA  In  Its 
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discussions  with  AMTRAK  and  the  com¬ 
muter  authorities  do  not  contain  any  of 
these  terms.  The  fourth  principle  con¬ 
tains  an  additional  term:  “Exclusive 
user”;  it  states  that  “the  exclusive  or 
dominant  user  of  a  facility  or  in  some 
special  cases  a  state  or  public  agency 
should  be  its  owner.”  From  the  four 
“principles”  flow  the  five  “policies”  re¬ 
cited  and  discussed  in  detail  in  the  fur¬ 
ther  notice  (41  FR  at  20106)  and  again 
in  the  second  notice  (41  FR  at  26937). 
The  Office  concluded,  and  the  standards 
so  provide  that  the  commuter  authori¬ 
ties  should  bear  some  portion  of  common 
costs,  where  commuters  make  significant 
use  of  the  rail  properties.  The  RRR  Act 
required  the  Office  to  issue  standards 
which  are  consistent  with  the  compen¬ 
sation  principles  described  in  the  FSP 
and  which  avoid  cross  subsidization 
among  commuter,  intercity,  and  freight 
rail  services.  It  is  believed  that  this 
has  been  done.  The  Act  does  not  require 
the  Office  to  define  terms  employed  in 
the  FSP  and  not  defined  therein. 

ConRail-AMTRAK  Negotiations 

AMTRAK  objects  to  the  Office’s  finding 
in  the  second  notice  (41  FR  at  23938) 
that  “the  assignment  of  fixed  costs 
(those  which  AMTRAK  would  incur  ir¬ 
respective  of  whether  commuter  serv¬ 
ice  is  operated  over  its  properties)  as  a 
direct  pass  through  to  the  commuter 
authorities,  would  result  in  cross  sub¬ 
sidization  of  intercity  service  by  com¬ 
muter  service.”  To  force  one  of  the  three 
users  of  the  Corridor,  it  states,  to  bear 
the  “entire  fixed  cost  base”,  irrespective 
of  the  “magnitude  and  impact”  of  its* 
use,  would  violate  both  the  plain  Con¬ 
gressional  intent  and  the  language  of 
the  statute  itself.  AMTRAK  suggests 
that  unless  the  Office  corrects  its  “dicta” 
the  unfortimate  effect  could  be  preven¬ 
tion  of  an  arm’s-length  negotiate  solu¬ 
tion  to  the  Corridor  compensation  is¬ 
sues,  since  only  a  Commission  order 
imder  section  402(a)  of  the  Rail  Passen¬ 
ger  Service  Act  requiring  ConRail  to  pay 
AMTRAK  on  a  fully-allocated  basis  can 
assure  ConRall’s  right  to  full  reimburse¬ 
ment  (presumably  on  a  fully -allocated 
basis)  from  the  commuter  authorities. 

The  standards  do  not  require  any  of 
the  three  users  of  the  Corridor  to  bear 
the  “entire  fixed  cost  base”.  They  re¬ 
quire  the  commuter  services  to  bear 
those  fixed  costs  (return  on  the  value, 
depreciation,  retirements,  and  dis¬ 
mantling)  Identified  with  properties  used 
by  them  and  which  could  be  disposed  of 
if  the  ctmunuter  services  were  discon¬ 
tinued.  ITie  reasons  for  this  are  dis¬ 
cussed  elsewhere  in  this  report.  As  stated 
in  the  second  notice  (41  Pit  at  26938), 
the  Office  believes  that  the  primary 
measure  of  the  reasonableness  of  the 
compensation  by  commuter  authorities 
for  use  of  the  Corridor  should  be  the 
standards  issued  herein;  it  places  spe¬ 
cial  reliance  on  ConRail’s  assurances 
that  it  will  represent  commuter  interests 
in  its  negotiations  with  AlifTRAK;  and 
expects  that  if  the  parties  cannot  agree 
to  follow  the  Office’s  costing  methodology, 
they  will  submit  the  matter  to  the  Com¬ 


mission.  The  standards  admittedly  do  not 
embrace  fully-allocated  costing. 

Commuter  Service  Common  Revenues 
AND  Costs 

The  apportionment  of  costs  or  subsidy 
payments  when  a  commuter  service  tra¬ 
verses  State  boundaries  or  when  more 
than  one  State  is  involved  in  a  service 
area  was  discussed  in  both  the  further 
notice  (41  FR  at  20107)  and  the  second 
notice  (41  FR  at  26940).  Rhode  Island 
Department  of  Transportation  believes 
it  is  imperative  that  there  be  a  “fall¬ 
back”  methodology  for  dividing  the  costs 
(such  as  the  car-miles  basis  suggested  by 
the  Office)  “to  cover  the  very  likely  situa¬ 
tions  where  various  commuter  agencies 
could  not  agree  on  the  allocation  of  com¬ 
mon  costs”.  ConRail  also  supports  pas¬ 
senger  car-miles  as  the  basis  of  appor¬ 
tionment  and  believes  that,  except  in 
extraordinary  circumstances,  the  appor¬ 
tionment  formula  throughout  the  region 
should  be  imiform,  so  that  an  operator 
is  not  required  to  develop  different  in¬ 
formation  and  prepare  varied  cost  ap¬ 
portionments  for  the  several  inter-juris¬ 
dictional  commuter  services.  SEIPTA  be¬ 
lieves  that  the  only  standard  necessary 
for  determining  the  relative  costs  pay¬ 
able  is  the  avoidable  cost  method.  Penn¬ 
sylvania  Department  of  Transportation 
(PennDOT)  notes  that  more  SEPTA 
cars  are  kept  overnight  at  Wilmington 
than  are  required  to  accommodate  the 
passengers  generated  in  Delaware,  and 
that  an  apportionment  on  the  basis  of 
car-miles  would  be  unfair  to  Delaware. 
It  suggests  the  use  of  five  factors,  some 
of  which  are  collinear. 

The  Office  anticipates  that  in  most 
instances,  as  in  the  case  of  Pennsylvania 
and  Delaware,  the  commuter  authorities 
will  be  able  to  negotiate  equitable  shar¬ 
ing  of  the  subsidy  burden.  However,  as 
a  “fallback”  requested  by  Rhode  Island 
and  ConRail,  the  final  standards  provide 
that  attributable  revenues  and  avoidable 
costs  common  to  two  or  more  commuter 
services  shall  be  apportioned  between 
them  on  the  basis  of  car-miles.  The  Office 
reiterates  its  recommendation  that  rep¬ 
resentatives  of  each  State  involved  in 
bi-State  services  begin  discussions  im¬ 
mediately  with  their  counterparts  in 
adjoining  States,  to  the  end  that  before 
August  18,  a  decision  will  be  reached  as 
to  whether  either  or  both  of  them  will 
file  a  notice  of  intention  and  an  offer  of 
financial  assistance. 

Value  of  the  Properties 

This  subject  was  discussed  in  the 
further  notice  (41  FR  at  20108)  and  In 
the  second  notice  (41  FR  at  26939) .  How¬ 
ever,  in  light  of  the  responses  to  the  Sec¬ 
ond  Notice,  some  further  consideration 
appears  desirable. 

Deficiency  judgment  adjustment.  Con¬ 
Rail  and  NJDOT  observe  that  the  stand¬ 
ards  should  provide  for  the  contingency 
that  in  the  valuation  proceedings  the 
special  court  may  modify  the  values  of 
the  considerations  payable  by  ConRail  for 
the  rail  properties  acquired  by  it.  Section 
303(c)  (5)  of  the  RRR  act  protects  Con¬ 
Rail  against  deficiency  Judgments  as  to 


the  properties  which  it  transferred  to 
AMTRAK,  States,  or  commuter  authori¬ 
ties.  Under  section  303(c)(2)(C),  Con¬ 
Rail  is  exposed  to  a  possible  deficiency 
judgment  as  to  properties  acquired  and 
retained  by  itself,  provided  such  a  judg¬ 
ment  “would  not  endanger  the  viability 
or  solvency  of  the  Corporation”.  Consid¬ 
erable  time  may  elapse  before  the  special 
court’s  valuation  findings  become  final; 
and  since  the  deficiency  judgment  pro¬ 
tection  is  not  absolute,  some  adjustment 
of  ConRail’s  property  accounts  may  ul¬ 
timately  be  required. 

Therefore,  the  final  standards  provide 
that  if  the  book  values  of  road  or  equip¬ 
ment  property  are  adjusted  either  up¬ 
ward  or  downward  as  a  result  of  final 
orders  of  the  special  court,  such  adjust¬ 
ment  shall  be  reflected  in  future  subsidy 
payments  without  retroactive  effect. 
Neither  ConRail  nor  NJDOT  expressly 
urged  a  retroactive  adjustment  of  the 
values  and  the  Office  believes  such  an  ad¬ 
justment — downward  or  upward  would 
be  impractical.  In  either  case,  the  value 
of  the  properties  used  in  providing  the 
commuter  service  would  be  one  ingredi¬ 
ent  in  deterihining  the  fares  to  be 
charged,  and  the  commuter  authorities 
would  have  no  means  of  retroactively 
adjusting  such  fares,  years  after  the  serv¬ 
ice  was  provided. 

Incremental  annual  increases  of  value. 
ConRail  renews  its  plea  that  the  value  of 
the  properties  for  the  purposes  of  de¬ 
termining  the  return  should  be  subject 
to  annual  escalation  at  the  rates  set  forth 
in  the  FSP  (pages  154-155).  It  asserts 
that  unless  this  is  done  the  obligation  of 
the  United  States  for  redemption  of  the 
certificates  of  value,  as  well  as  the  in¬ 
terests  of  ConRail  security  holders,  will 
be  adversely  affected. 

Were  the  annual  escalation  proposed 
by  ConRail  to  be  allowed,  and  the  7.5  per¬ 
cent  return  prescribed  in  the  standards 
applied  to  the  escalated  values,  the  re¬ 
turn  in  the  12th  year  (when  redemption 
of  the  certificates  is  mandatory)  would 
be  28.77  percent  on  the  original  base;  and 
the  average  annual  compound  return 
over  the  12-year  period  would  be  14.42 
percent.  This  compares  with  the  8  per¬ 
cent  compound  rate  employed  in  com¬ 
puting  the  base  value  of  the  certificates 
at  redemption  under  section  306(c)  (4) 
of  the  Act.  Computation  of  the  certifi¬ 
cates’  base  value  also  involves  subtraction 
from  net  liquidation  value  of  the  value  of 
other  benefits  provided  by  the  Act  plus 
the  fair  market  value  of  the  Series  B  pre¬ 
ferred  and  the  common  shares  and  any 
cash  dividends  thereon,  and  addition  of 
any  compensable  unconstitutional  in¬ 
terim  erosion.  The  result  of  those  compu¬ 
tations  is  c(»ijectural  until  the  final  de¬ 
terminations  of  the  special  court  are 
known,  although  if  the  projections  of  the 
FSP  are  realized  it  will  be  zero.  Moreover, 
since  the  certificates  are  obligations  of 
the  United  States,  the  results  of  the 
court’s  determinations  in  respect  to  them 
will  have  no  effect  on  the  property  ac¬ 
counts  of  either  ConRail  or  AMTRAK. 

The  Office  thus  does  not  perceive  that 
the  certificates  of  value  have  any  rele¬ 
vance  to  the  reasonable  return  on  the 
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value  of  the  properties  for  the  purposes 
of  determining  the  rail  service  continua¬ 
tion  payments.  The  adoption  of  ConRail’s 
position  as  to  annual  escalation  of  the 
values  would  Impose  an  imreasonable 
and  imconsclonable  burden  on  the  com¬ 
muter  services  and  the  concept  is  re¬ 
jected. 

Additions  and  betterments.  NJDOT 
urges  that  the  parties  should  agree  as  to 
who  will  be  responsible  for  making  “cap¬ 
ital  replacements”  in  each  category  and 
treat  depreciation  accordingly;  that 
commuter  authorities  should  not  pay  a 
return  on  that  portion  of  the  value  of 
rail  properties  which  have  been  built 
or  rehabilitated  with  funds  provided  by 
the  commuter  authorities  or  government 
grants;  and  that  the  value  of  rail  prop¬ 
erties  should  be  adjusted  to  exclude  those 
properties  where  ConRall  is  bound .  by 
agreements  entered  into  between  the 
railroads  in  reorganization  and  the  com¬ 
muter  authorities,  under  which  a  rail¬ 
road  in  reorganization  was  precluded 
from  charging  a  subsidizer  a  rate  of 
return  on  investment  financed  but  not 
owned  by  the  subsidizer. 

ITie  Office  believes  that  these  details 
should  be  desdt  with  in  the  individual 
subsidy  agreements,  with  the  imder- 
standing  that  in  the  event  of  impasse  be¬ 
tween  the  parties  a  ruling,  if  requested, 
will  be  issued  based  on  the  facts  and  cir¬ 
cumstances  of  the  individual  case.  Cer¬ 
tainly  the  standards  do  not  purport  to 
supersede  or  invalidate  the  terms  by 
which  ConRail  may  be  contractually 
bound.  The  properties  conveyed  on 
April  1,  1976,  to  AMTRAK  and  ConRail 
may  well  include  many  which  were  ob¬ 
tained  by  predecessor  companies  through 
grants  or  contributions  by  cities,  coim- 
ties.  States,  or  other  governmental  en¬ 
tities  in  the  distant  past,  but  for  the 
values  of  which  the  transferors  must  be 
compensated  imder  the  RRR  Act.  ITie 
Act  does  not  appear  to  authorize  a  blan¬ 
ket  exclusion  of  the  values  of  such  prop¬ 
erties  from  the  base  on  which  the  return 
is  computed. 

Reasonable  Return 

The  return  element  of  the  subsidy 
payment  was  prevloiisly  discussed  in  the 
further  notice  (41  FR  at  20108)  and  in 
the  second  notice  (41  FR  26938) .  SEPTA 
agrees  that  the  proper  rate  of  return  on 
ConRail  and  AMTRAK  properties  is  7.5 
percent.  However,  it  believes  that  the 
regulations  should  permit  a  system 
whereby  the  subsidizer  would  make  pen¬ 
alty  deducttons  from  this  7.5  percent  for 
poor  operational  performance  by  Con¬ 
Rail.  Since  the  avoidable  cost  standard 
provides  for  the  treatment  of  penalty 
and  incentive  payments,  there  is  no  need 
to  incorporate  such  provision  in  the  re¬ 
turn  element  of  the  compensation. 

DOT  urges  that  the  Office  should  make 
clear  in  the  regffiatlons  that  the  “double 
return”  prohibited  by  section  304(c)  (2) 
of  the  RRR  Act  will  not  be  paid.  This 
is  accomplished  by  excluding  from  the 
valuation  base  in  S  1127.6(b)  the  prop¬ 
erties  owned  by  the  trustees  of  debtor 
estates.  Hiese  properties  were  excluded 


since  the  estates  are  being  compensated 
under  the  regional  freight  standards  (49 
CFR1125). 

Other  Costs  Related  to  Property 
Values 

NJDOT  urges  that  “depreciation  re¬ 
lates  to  a  sunk  cost.  It  is  not  an  avoidable 
cash  item  and  does  not  represent  an  out- 
of-pocket  expense.”  It  considers  that  “in 
terms  of  present  service  and  service  in 
the  futme,  depreciation  is  relevant  only 
insofar  as  it  provides  a  means  of  ac¬ 
cumulating  fxmds  to  replace  facilities 
and  equipment  as  they  physically  wear 
out  or  become  technologically  obsolete”. 
PennDOT  argues  that  road  property  de¬ 
preciation  is  a  simk  cost,  and  is  not 
affected  by  the  operation  of  commuter 
trains. 

The  Office  disagrees;  the  depreciation 
allowed  under  Commission  prescribed 
accounting  rules  does  not  purport  to  pro¬ 
vide  for  the  replacement  of  facilities  or 
equipment,  but  merely  for  the  recovery, 
through  current  charges,  of  a  portion  of 
past  capital  expenditures.  In  fact,  pres¬ 
ent  accoimting  practices  make  no  pro¬ 
vision  for  recovery  through  cmrent 
charges  of  any  decline  in  the  values  of 
major  portions  of  the  roadway  invest¬ 
ment  resulting  from  obsolescence,  leav¬ 
ing  this  cost  to  be  borne  by  futme  users 
or  by  investors.  Were  the  present  inves¬ 
tors  in  ConRail  properties  to  be  denied 
the  opportunity  to  recover  from  the  users 
even  the  sharply  written-down  acquisi¬ 
tion  costs  of  these  properties,  as  N.foOT 
and  PennDOT  urge,  the  effects  would 
be  not  only  imjust  to  them,  but  would 
increase  the  costs  of  future  capital. 

AMTRAK’s  position  is  at  the  opposite 
extreme.  It  would  assign  to  the  com¬ 
muter  services  depreciation  (and  return 
on  the  value)  costs  “which  do  not  vary 
with  the  level  of  use,  but  rather  are 
constant  so  long  as  the  entity  operates 
at  all”.  DOT  supports  this  view  to  the  ex¬ 
tent  that  it  believes  commuters  should 
share  in  the  return  on  (and  presiunably 
depreciation  of)  properties  which  would 
continue  to  be  required  in  the  absence  of 
commuter  service. 

For  reasons  discussed  above,  the  Office 
believes  that  assignment  to  the  com¬ 
muter  services  of  costs  which  would  not 
diminish  with  discontinuance  of  such 
services,  but  instead  would  continue  so 
long  as  intercity  passenger  or  freight 
services  are  operated  would  result  in 
cross  subsidization  of  those  services  by 
the  commuters.  The  same  considerations 
apply  to  the  costs  of  retirements,  dis¬ 
mantling.  and  property  taxes.  Sections 
1127.5(e)  (11)-(13),  (f)(5),  and  (m) 
provide  that  there  shall  be  no  apportion¬ 
ments  of  common  costs  imder  these  sub¬ 
sections,  and  that  the  charges  to  com¬ 
muter  services  shall  be  those  identified 
with  properties  used  in  such  services 
which  could  be  disposed  of  if  the  services 
were  discontinued,  as  determined  under 
S  1127.6. 

NJIxyr  also  raises  a  question  respect¬ 
ing  credits  to  avoidable  costs  relate  to 
the  lmp>act  of  passenger  service  elimina¬ 
tions  on  real  estate  tax  exemptions,  al¬ 
though  it  offers  no  specific  suggestion. 


Section  402(a)  (2)  of  the  RRR  Act  directs 
the  Secretary,  within  one  year  of  enact¬ 
ment.  to  promulgate  standards  and  pro¬ 
cedures  by  which  the  State  share  of  rail 
service  continuation,  assistance  under 
that  section  may  be  provided  through  in- 
klnd  benefits  such  as  forgiveness  of  taxes, 
trackage  rights,  and  facilities  which 
would  not  otherwise  be  provided  Section 
5(g)  of  the  Department  of  Transporta¬ 
tion  Act  contains  a  similar  provision  as 
to  the  local  rail  service  assistance  under 
that  section,  but  there  is  no  such  pro¬ 
vision  in  section  17  of  the  UMT  Act,  Tills 
would  indicate  that  Congress  did  not  in¬ 
tend  the  State  share  of  commuter  serv¬ 
ice  continuation  payments  to  be  offset  by 
in-kind  benefits.  The  standards  do,  how¬ 
ever,  provide  latitude  for  the  parties  to 
negotiate  terms  of  the  subsidy  agree¬ 
ments,  and  there  Is  no  reason  why  the 
value  of  any  tax  reduction  by  the  States 
in  consideration  of  commuter  service 
continuance  could  not  enter  into  the 
negotiations. 

Emergency  Operating  Assistance 

Level  of  service.  If  a  valid  subsidy  offer 
is 'made,  section  304(e)  of  the  RRR  Act 
obligates  the  railroad  to  continue  to  pro¬ 
vide  the  same  level  of  commuter  service 
after  September  27,  1976,  as  was  “pro¬ 
vided  immediately  prior  to  conveyance.” 
The  proposed  standards  construed  the 
quoted  phrase  to  embrace  the  first 
quarter  of  1976.  Several  parties  properly 
observed  that  such  a  construction  fails 
to  allow  for  seasonal  fiuctuatlons  in  serv¬ 
ice.  Their  point  is  well  taken  and  the 
final  standards  define  level  of  service 
provided  immediately  prior  to  convey¬ 
ance  as  embracing  the  period  April  1, 
1975,  through  March  31, 1976.  If  the  sub¬ 
sidy  offer  is  for  less  than  12  months,  e.g.. 
October  1976-March  1977,  the  level  of 
service  should  be  predicated  upon  the 
corresponding  months  prior  to  convey¬ 
ance,  e.g.,  October  1975-March  1976. 

Fare  increases.  The  second  notice  (41 
FR  at  26939-40)  invited  the  comments 
of  Interested  parties  with  respect  to  four 
alternative  methods  of  treating  revenues 
from  fare  Increases  in  the  ccMnputatlon 
of  emergency  operating  assistance.  Con- 
Rail  recommended  alternative  No.  1 — ^in¬ 
clusion  of  all  fare  increase  revenue  In  at¬ 
tributable  revenues  for  this  purpose,  be¬ 
lieving  that  this  approach  creates  the 
greatest  likelihood  that  subsidizing  enti¬ 
tles  will  make  rational  decisions  respect¬ 
ing  the  establishment  of  fares  and  the 
necessity  for  fare  increases.  SEPTA  and 
NJDOT  express  a  preference  for  the  sec¬ 
ond  alternative,  which  was  to  credit  no 
revenues  from  fare  increases  to  attribut¬ 
able  revenues  for  this  purpose,  since  this 
approach  provides  the  commuter  au¬ 
thorities  with  control  over  policy  with 
respect  to  fare  structure.  DOT  believes 
that  emergency  operating  assistance 
should  be  unaffected  by  increases  in  rev¬ 
enue  until  those  increases  result  in  the 
Federal  share  of  additional  costs  to  the  i 
subsidizers  being  greater  than  the  rail 
service  continuation  payment. 

The  Office  concurs  with  the  views  ex¬ 
pressed  by  DOT,  which  are  not  dissimilar 
from  those  of  NJDOT  and  SEPTA.  The 
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commuter  authorities  should  have  dis- 
whether  resulting  from  application  of  the 
cretion  to  meet  any  additional  costs, 
standards  or  from  other  factors,  either 
by  adjusting  fares  or  by  increased  sub¬ 
creases  had  the  effect  of  reducing  emer- 
sidy  payments;  if  revenues  from  fare  in- 
gency  operating  assistance,  the  incentive 
to  adjust  fares  would  be  diminished.  On 
the  other  hand,  emergency  operating 
assistance  should  not  serve  to  reduce  the 
financial  assistance  the  commuter  au¬ 
thorities  are  obligated  to  provide  under 
section  304(e)(2)  of  the  Act.  Section 
1127.8(e)  of  the  standards  therefore  pro¬ 
vides  that  separate  records  shall  be 
maintained  segregating  the  amounts  of 
revenues  yielded  by  fare  increases  from 
other  passenger  revenues;  that  these 
segregated  amoimts  shall  be  excluded 
from  attributable  revenues  in  computing 
emergency  operating  assistance;  but  that 
the  emergency  operating  assistance  shall 
not  thereby  be  caused  to  exceed  the  rail 
service  continuation  payment. 

Pass  rulers  allowance.  CACR  objected 
to  the  provision  in  §  1127.4(c)  of  the  pro- 
PK>sed  standards  (41  FR  at  20111)  that 
an  allowance  for  pass  riders  should  be 
credited  to  ttie  attributable  revenues  of 
the  commuter  service  because,  in  the  case 
of  the  C^hicago  commuter  railroads,  pass 
riders  are  required  to  stand  if  no  seats 
are  available.  Hie  Office  disagrees,  since 
in  many  instances  fare-paying  passen¬ 
gers  also  are  required  to  stand  when  seats 
are  not  available. 

SEPTA  urged  that  the  proposed  sec¬ 
tion  be  revised  to  provide  that  the  com¬ 
muter  service  revenues  would  be  credited 
with  the  difference  between  fares  speci¬ 
fied  by  applicable  tariffs  and  fares  col¬ 
lected  from  pass  riders  and  other  pas¬ 
sengers  who  receive  “employment-re¬ 
lated  discoimt  fares”.  The  Office  does  not 
believe  that  the  allowance  should  encom¬ 
pass  passes  or  reduced-fare  privileges  is¬ 
sued  by  the  commuter  authorities  or  by 
other  public  bodies.  Hie  final  standards, 
therefore,  provide  for  crediting  attribut¬ 
able  passenger  revenues  of  the  commuter 
service  with  an  allowance  for  passengers 
using  passes  or  reduced-fare  tickets  is¬ 
sued  by  the  railroad  or  its  predecessors, 
based  on  the  currently  applicable  fares 
charged  revenue  commuter  passengers. 
The  parties  may,  if  they  wish,  continue 
existing  practices  for  crediting  these  al¬ 
lowances. 

Notice  deadline.  Under  the  proposed 
standards,  a  commuter  authority  must 
serve  its  initial  notice  of  intention  to 
offer  subsidy  (m  the  operator  by  August 
18,  1976.  Hie  operator  in  turn  must  pro¬ 
vide  the  authority  with  a  subsidy  esti¬ 
mate  within  30  days  or  no  later  than 
September  17,  1976,  and  the  authority 
must  tender  to  the  operator  its  offer  of 
financial  assistance  by  September  27, 
1976,  to  avoid  the  discontinuance  of  serv¬ 
ice. 

SEPTA  takes  exception  to  the  limited 
amount  of  time  (ten  days)  provided  to 
“analyze,  comment  upon,  and  iqiprove 
ConRail’s  estimate”  and  requests  that 
ConRall  be  required  to  furnish  Its  esti¬ 
mate  by  September  13,  to  afford  SEPTA 
an  additional  four  days  to  respond. 


The  deadlines  recited  above  are  mini¬ 
mum  time  periods  necessitated  by  stat¬ 
ute.  SEPTA  could  alleviate  the  time 
pressures  by  serving  its  notice  of  inten¬ 
tion  in  advance  of  the  August  18  dead¬ 
line.  That  is.  If  it  were  to  serve  its  no¬ 
tice  on  August  14,  ConRail  would  be  ob¬ 
liged  to  provide  its  subsidy  estimate  by 
September  13. 

Hie  parties  would  also  be  afforded  ad¬ 
ditional  time  to  complete  the  notice/ 
subsidy  estimate/offer  process,  were  Con- 
Rail  persuaded  to  waive  the  September 
27  deadline  for  making  the  subsidy  offer. 
Section  304(e)  (2)  (B)  authorizes  but  does 
not  require  ConRail  to  discontinue  serv¬ 
ice  if  a  subsidy  offer  is  not  received  by 
the  end  of  the  180-day  mandatory  opera¬ 
tion  p>eriod.  ConRail  might  be  amen¬ 
able  to  extending  the  September  27 
deadline  were  it  to  receive  appropriate 
assurances  of  compensation  for  contin¬ 
uing  service. 

Subsidy  estimate  and  financial  status 
report.  NJDOT  would  require  the  rail¬ 
road  to  provide  more  detail  when  esti¬ 
mating  and  reporting  on  the  avoidable 
costs  for  maintenance  of  way  and  struc¬ 
tures,  maintenance  of  equipment,  and 
transportation.  SEPTA  and  NJDOT  be- 
Ueve  financial  status  reports  should  be 
rendered  monthly  rather  than  quarterly. 
SEPTA  says  the  reports  should  include 
information  on  passengers  carried,  rides 
sold  and  car  miles  operated,  which  it 
deems  useful  in  persuading  taxing  au¬ 
thorities  to  provide  subsidies. 

The  Subsidy  Estimate  (Appendix  I) 
and  Financial  Status  Report  (Appendix 
II)  are  patterned  after  the  regional 
freight  standards  (49  C7FR  1125)  and  are 
intended  to  summarize  the  base  period, 
actual,  and  projected  figures  for  attribu¬ 
table  revenues,  avoidable  costs  and  return 
on  value.  The  appendices  have  been  re¬ 
vised  to  include  traffic  and  operating  data 
and  require  the  minimum  information 
believed  necessary  to  formulate  the  offer 
of  financial  assistance  and  to  monitor  ac¬ 
tual  performance.  Further  detail  may  be 
obtained  by  inspecting  the  railroad’s 
books  and  records. 

The  final  rules  specify  quarterly  fi¬ 
nancial  reports  to  minimize  the  railroads 
reporting  obligations  and  since  ConRail 
anticipates  that  it  will  take  more  than 
30  days  to  assemble  the  data.  The  Office 
does  encourage  the  railroad  to  accom¬ 
modate  reasonable  requests  by  the  sub¬ 
sidizer  for  more  frequent  and  detailed 
status  reports. 

Best  available  data.  The  proposed 
standards  require  the  railroad  to  formu¬ 
late  its  subsidy  estimate  on  “base  pe¬ 
riod”  data,  i.e.,  “a  minimum  of  three 
months  and  a  maximiim  of  twelve 
months  for  which  the  latest  traffic,  reve¬ 
nue  and  cost  data  are  available.”  ConRail 
advises  that  the  minimum  base  period 
(April,  May,  June,  1976)  expense  data 
cannot  be  “provided  in  usable  form  imtil 
the  end  of  July  [which]  will  preclude 
furnishing  the  initial  subsidy  estimate 
within  30  days”  and  recommends  that 
it  be  permitted  to  use  the  “best  data 
available”.  In  all  likelihood,  ConRail  will 
not  have  to  complete  its  Initial  subsidy  es¬ 
timate  for  any  commuter  service  xmtil 


September  17, 1976,  or  some  48  days  after 
the  April-June  data  are  available.  In  any 
event,  ConRail’s  recommendation  con¬ 
forms  with  the  intent  of  the  standards. 
Its  Initial  estimate  should  be  based  upon 
the  best  3-12  months  data  available  for 
the  period  July  1,  1975,  through  June  30, 
1976.  Hie  estimate  should  also  be  ad¬ 
justed  to  allow  for  any  actual  or  pro¬ 
jected  variations  in  service,  i.e.,  seasonal 
fluctuation  in  traffic  or  extraordinary 
events  affecting  service  levels.  The  final 
rules  so  provide. 

Management  fees  and  incentive  pay¬ 
ments.  ConRail  and  AMTRAK  advocate 
while  DOT  opposes  the  inclusion  of  a 
management  fee  in  the  standards. 
AMTRAK  believes  such  a  fee  is  justified 
to  cover  the  hidden  cost  of  corporate 
overhead  not  ordinarily  billed  to  commut¬ 
er^  users.  ConRail  asserts  that  incentive 
pa'yments  for  superior  performance, 
which  the  standards  do  allow,  are  “in¬ 
appropriate  vehicles  for  compensating 
fit]  for  the  elements  designed  to  be  re¬ 
imbursed  by  the  management  fee.”  It 
argues  that  the  failure  of  Congress  to 
expressly  authorize  a  management  fee 
does  not  limit  the  Office’s  discretion  to 
provide  for  a  fee  or  prohibit  Federal  re¬ 
imbursement  therefor.  DOT  supports  in¬ 
centives  for  superior  performance  but 
does  not  believe  that  Congress  intended 
that  a  management  fee  be  paid. 

TTie  Office  continues  to  endorse  the 
concept  of  a  reasonable  management  fee 
to  be  paid  the  operator  and  it  encourages 
commuter  authorities  to  accede  to  such 
provisions.  However,  the  Office  adheres 
to  its  prior  conclusion  that  it  would  be 
impermissable  for  it  to  require  the  pay¬ 
ment  of  a  management  fee  or  to  provide 
for  the  reimbursement  of  voluntary  pay¬ 
ments  out  of  emergency  assistance  funds. 

Congress  expressly  provided  that  rail¬ 
roads  be  paid  a  fee  for  managing  freight 
services  on  light-density  lines  [section 
304(d)  of  the  RRR  Actl.  The  House  simi¬ 
larly  called  for  a  fee  for  managing  com¬ 
muter  services,  but  this  provision  was 
deleted  by  the  Committee  of  Conference 
(see  Conference  Report  94-781,  on  S. 
2718,  pp.  226-27).  Therefore,  Congress 
evidently  did  not  deem  it  desirable  to  re¬ 
quire  commuter  authorities  to  compen¬ 
sate  operators  for  management  services. 

DOT  is  concerned  that  the  parties  may 
be  reluctant  to  negotiate  incentive  and 
penalty  clauses  and  recommends  that 
“negotiations  for  [such]  clauses  consist¬ 
ent  with  general  practices  in  the  industry 
should,  therefore,  be  made  mandatory.” 
Penalty  and  incentive  clauses  may  not  be 
necessary  or  appropriate  for  every  com¬ 
muter  service  subject  to  these  standards, 
and  particiUarly  in  light  of  the  severe 
time  constraints,  it  does  not  appear  prac¬ 
tical  to  mandate  negotiation  of  such 
clauses.  However,  UMTA  is  establishing 
eligibility  criteria  (e.g.,  ccxnpliance  with 
Federal  policy  regarding  non-discrimina¬ 
tion,  etc.)  in  its  guidelines  for  making 
application  for  emergency  operating  as¬ 
sistance.  We  would  not  deem  it  inappro¬ 
priate  for  UMTA  to  also  require  a  show¬ 
ing  that  the  applicant  made  affirmative 
efforts  to  negotiate  penalty  and  incen¬ 
tive  clauses  in  Its  subsidy  negotiations. 
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Speed  factored  gross  ton  formula. 
PennDOT  Is  apparently  opposed  to  the 
use  of  a  speed  factored  gross  ton  formula 
(SFGT)  to  allocate  maintenance  of  run¬ 
ning  track  expenses.  It  advocates  that 
commuter  services  be  charged  for  track 
maintenance  on  the  basis  of  gross-ton 
miles.  NJDOT  and  SEPTA  endorse  the 
SPOT  formula  proposed  by  the  OfiBce. 
CcmRail  is  not  opposed  to  the  SPOT  con¬ 
cept,  but  prefers  an  alternative  formula 
based  upon  DeLeuw  Gather  methodology. 
It  points  out  that  the  formula  proposed 
by  the  Office  is  “based  on  long-term  aver¬ 
age  costs  previously  incurred,  while  for 
the  next  ten  years  most  of  the  subsidized 
railroads  will  be  imdergoing  an  excep¬ 
tional  period  of  high  program  mainte¬ 
nance  costs  of  roadway  and  track  which 
obviates  the  use  of  historical  cost  aver¬ 
ages.” 

The  final  standards  retain  the  SPOT 
formula  for  the  reasons  stated  in  the 
further  notice  (41  PR  at  20108).  Appen¬ 
dix  in  has,  however,  been  revised  to 
indicate  that  the  parties  may  conduct 
special  studies  to  update  the  constants 
iised  in  the  formula  without  approval  of 
the  Office. 

Insurance-reserve  for  liability.  The 
further  notice  provided  (41  PR  at  20112- 
13)  that  the  railroad  should  determine 
from  its  underwriters  the  difference  in 
the  premiiuns  under  accoimt  414  if  com¬ 
muter  service  were  discontinued  and  that 
a  casualty  reserve  accoimt  should  be  es¬ 
tablished  for  costs  Incurred  imder  Ac¬ 
counts  415-417,  419  and  420.  NJDOT 
comments  that  the  commuter  authority 
should  be  named  as  an  Insured  under  the 
railroad’s  policies;  that  it  should  be  en¬ 
titled  to  obtain  its  own  Insurance  if  it  so 
desires;  and  that  determination  of  the 
Insurance  costs  from  others  than  the 
railroad’s  underwriters  should  be  per¬ 
mitted. 

ConRall  responds  that  Insurance  and 
liability  expenses  are  incurred  by  a  rail¬ 
road  direct  as  a  result  of  providing  cer¬ 
tain  transportation  services.  These  ex¬ 
penses  are  ther^ore  directly  related  to 
commuter  services  and  must  be  con¬ 
sidered  as  costs  which  are  properly  the 
responsibility  of  the  subsidizer.  It  is 
endeavoring  to  obtain  from  its  under¬ 
writers  segregations  of  the  premiums  re¬ 
sulting  from  operation  of  the  commuter 
services,  but  such  segregations  may  not 
be  possible  for  all  policies.  ConRall  self- 
insures  against  lis^  of  less  than  (2,000,- 
000,  and  believes  it  would  be  unduly 
costly  to  completely  eliminate  the  self- 
insurance.  It  suggests  that  the  railroad 
should  determine  from  its  underwriters 
not  only  the  difference  In  the  premium 
If  an  the  commuter  services  were  dis¬ 
continued,  but  also  the  additional  pre¬ 
mium  to  hold  both  the  railroad  and  the 
subsidizer  harmless  from  any  liability 
arising  out  of  the  commuter  operations. 
TTie  avoidable  premiulfi  costs  as  so  deter¬ 
mined  would  then  be  apportioned  among 
all  the  subsidizers  on  the  basis  of  pas¬ 
senger  miles  operated  for  each  sub¬ 
sidizer. 

ConRall  further  suggests  that,  to  cover 
liabilities  coming  within  normal  deduct¬ 
ible  amounts,  a  casualty  reserve  account 
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be  established,  into  which  each  subsi¬ 
dizer  initially  would  pay  amounts  equal 
to  6  percent  of  the  total  costs  billed  by 
the  railroad.  After  five  years  of  experi¬ 
ence  had  been  accumulated,  appropriate 
adjustments  would  be  made  In  the  per¬ 
centage  rate  for  payments  Into  the  re¬ 
serve. 

The  Office  agrees  that  the  subsidizers 
should  be  responsible  for  any  costs  rea¬ 
sonably  and  necessarily  sustained  under 
Accounts  414,  415-417,  419  and  420  aris¬ 
ing  out  of  the  operation  of  the  commuter 
services.  It  believes  that  it  will  be  pos¬ 
sible  to  obtain  from  underwriters  seg¬ 
regated  premiums  for  the  commuter 
services  to  the  extent  that  there  is  any 
additional  premium  attributable  to  the 
continuance  of  these  services.  It  agrees 
also  with  NJDOT  that  the  subsidizers 
should  be  entitled  to  obtain  premium 
quotations  from  other  sources  than  the 
railroad’s  underwriters,  and  to  furnish 
the  insurance  themselves,  provided  that 
the  railroad  is  named  as  an  insured  and 
is  adequately  protected  against  risks 
arising  from  the  commuter  operations. 

Because  of  the  high  costs  of  insuring 
against  all  risks  with  no  deductible,  the 
interests  of  the  subsidizers  will  probably 
best  be  served  by  a  common  casualty  re- 
.serve  in  which  all  subsidizers  participate, 
along  the  lines  ConRail  suggests.  The  in¬ 
surance  costs  also  presumably  will  be 
lower  if  insurance  is  provided  under 
common  policies.  However,  ConRail 
should  provide  substantiation  for  the 
amounts  to  be  paid  by  the  subsidizers 
into  the  reserve.  Also,  to  provide  for  the 
contingency  that  some  ciunmuter  serv¬ 
ices  may  be  terminated,  it  would  appear 
that  the  payments  into  the  reserve 
should  be  reviewed  at  the  close  of  each 
subsidy  period.  ’The  parties  of  course  may 
agree  upon  any  contractual  arrange¬ 
ments  which  provide  the  necessary  lia¬ 
bility  protection,  but  S  1127.5(h)  (12) 
and  (13)  will  apply  in  the  event  of  dis¬ 
agreement. 

Administrative  costs.  Both  the  rail¬ 
road  and  the  commuter  authorities  will 
necessarily  incur  costs  in  order  to  com¬ 
ply  with  the  standards  adopted  herein 
and  with  the  application  procedures 
Issued  by  UMTA.  These  costs  in¬ 
clude  the  legal,  technical  and  other  out- 
of-pocket  expenses  incurred  in  formulat¬ 
ing  the  notice  of  intention,  the  subsidy 
estimate,  and  the  offer  of  financial  as¬ 
sistance;  in  developing  the  facilities  and 
manpower  utilization  plans  and  nego¬ 
tiating  the  subsidy  agreements;  in  main¬ 
taining,  reporting  and  auditing  the  ac¬ 
tual  revenue  and  cost  data;  tpid  in  mak¬ 
ing  application  to  UMTA  for  emergency 
operating  assistance. 

’The  regional  standards  (49  CFR 
1125.5(e))  compensate  the  railroad  .5 
percent  of  total  annual  revenues  attrib¬ 
utable  to  the  subsidized  light-density 
line  to  cover  all  costs  of  administering 
freight  subdsidy  programs.  A  similar  al¬ 
lowance  is  not  provided  in  the  commuter 
standards,  since  unlike  the  freight 
standards,  the  railroad  may  assign  as 
avoidable  costs  the  actual  general  ex¬ 
penses,  including  salaries  and  legal,  that 
are  directly  attributable  to  the  commuter 
service.  Ihese  accounts  may  properly  in- 
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elude  the  railroad’s  actual  costs  of  ad¬ 
ministering  the  subsidy  program.  Simi¬ 
larly,  the  final  standards  authorize  the 
subsidizer  to  seek  reimbursement  from 
UMTA  for  the  additional  costs  incurred 
by  them  in  participating  in  the  subsidy 
program. 

It  should  be  emphasized  that  the  rail¬ 
road  and  subsldi^rs  may  not  allocate 
these  general  expenses  on  estimates  of 
time  expended  or  arbitrary  formulae. 
Rather  these  expenses  must  be  predi¬ 
cated  on  detailed  records  of  time  spent 
by  the  persons  administering  the  pro¬ 
gram  and  on  invoices  for  services  per¬ 
formed.  Moreover,  the  cost  of  participat¬ 
ing  in  this  rulemaking  should  not  be  con¬ 
sidered  avoidable  under  the  subsidy 
standards  or  for  purposes  of  seeking 
Federal  reimbursement. 

Interest.  The  treatment  of  working 
capital  and  interest  cm  overdue  payments 
was  discussed  in  both  the  further  notice 
(41  FR  at  20108)  and  the  second  notice 
(41  FR  at  26939) .  SEPTA  argues  that  it 
would  unduly  restrict  local  govemmoital 
fiexlbility  to  require  that  interest  be  paid 
on  late  payments  and  questions  the 
Office’s  statutory  authority  to  mandate 
payment  of  interest  in  such  a  situation. 
ConRail  states  that  its  experience  during 
its  first  several  months,  as  well  as  that 
of  its  predecessors,  refiects  the  difficulties 
encountered  by  railroads  in  collecting 
contractually  or  statutorily  required  sub¬ 
sidy  payments.  It  urges  that  interest  on 
delayed  subsidy  payments  continue  to 
accrue,  irrespective  of  a  decision  to 
initiate  discontinuance  procedures. 

The  standards  contemplate  that  the 
railroad  will  not  be  compelled  to  commit 
its  working  capital  to  the  commuter  serv¬ 
ices;  therefore,  no  working  capital  com¬ 
ponent  is  Included  in  the  investment  base 
on  which  a  reasonable  return  is  allowed. 
Conversely,  the  railroad  should  not  be 
permitted  to  amass  interest-free  working 
capital  for  its  other  services  by  over¬ 
estimating  the  amounts  of  required  ad¬ 
vance  payments  from  the  subsidizers.  In 
view  of  these  considerations,  the  stand¬ 
ards  provide  that  Interest  shall  accrue  at 
100  basis  points  over  current  prime  with 
respect  both  to  delayed  subsidy  payments 
and  to  refunds  of  Interim  subsidy  pay¬ 
ments  to  the  subsidize. 

Accounting  periods.  Several  of  the 
comments  addressed  problems  which 
may  arise  because  the  deadline  dates  in 
the  standards  do  not  coincide  with  the 
termination  of  normal  accounting  pe¬ 
riods.  FOr  the  most  part,  the  dates  set 
forth  in  the  standards  are  dictated  by  the 
terms  of  the  statute,  which  the  Office 
lacks  the  authority  to  change.  However, 
the  potential  for  unnecessary  expense  re¬ 
sulting  fr(xn  rigid  application  of  some 
dates  is  recognized,  and  it  is  intended 
that  appropriate  prorations  of  revenues, 
ccists,  and  return  be  made  where  neces¬ 
sary  to  avoid  duplicative  recordkeeping 
or  inconvenient  accounting  cut-off  dates. 

Advertising-notice.  The  National  News¬ 
paper  Association  (NNA)  turges  that 
commuter  authorities  which  notify  rail¬ 
roads  of  their  Intention  to  provide  finan¬ 
cial  assistance  be  required  to  publish 
such  notice  in  cimslderable  detail  once  a 
week  for  three  consecutive  weeks  in  a 
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newspaper  of  general  circulation  In  each 
county  of  each  State  within  the  North¬ 
east  Corridor,  “or  similarly,  future  areas 
affected  by  such  changes".  NNA  urges 
also  that  opportunity  be  provided  for  the 
public  to  respond  to  prcqjosed  payment 
plans  promulgated  by  transportation 
officials. 

The  statute  provides  for  public  notice 
of  proposed  abandonment  of  rail  prop¬ 
erties  and  discontinuance  of  rail  service 
(Section  la  of  the  Interstate  Commerce 
Act) .  It  does  not  provide  for  public  notice 
regarding  the  continuance  imder  subsidy 
of  ccanmuter  service.  The  Office  would, 
however,  expect  the  commuter  author¬ 
ities,  ConRail,  and  AMTRAK  to  furnish 
the  press  and  other  communications 
media  with  timely  releases  to  keep  the 
Interested  public  Informed  of  all  devel- 
oiunents  affecting  the  continuance  of 
commuter  rail  services. 

•Participants 

Government 

FEOERAI, 

Congressman  James  J.  Florio 
Congressman  James  J.  Howard 
Office  of  Public  Counsel 
Senator  Harrison  A.  Williams,  Jr. 

TTJS.  Department  of  Transportation 
Urban  Mass  Transportation  Administration 

STATE 

Maryland  Department  of  Transportation 
New  Jersey  Department  of  Transportation 
New  Tm’k  State  Department  of  Transporta¬ 
tion 

Pennsylvania  Department  of  Transportation 
Rhode  Island  Department  of  Transportatlbn 

REGIONAL 

Delaware  Transportation  Authority 
Massachusetts  Bay  Transportation  Authority 
Metropolitan  Transportation  Authority,  New 
Ttwk 

Northwestern  Indiana  Regional  Planning 
Commission 

Southeastern  Pennsylvania  Transportation 
Authority 

CITT 

niiladelphia,  Pennsylvania 
Association 

National  Newspaper  Association 
Railroad 

Chicago  Area  Commuter  Railroads: 
Burlington  Northern,  Inc. 

Chicago  ft  North  Western  Transportation 
Company 

(Chicago,  MUwaukee,  St.  Paul  ft  Pacific 
Railroad  Compcmy 

Chicago,  Bock  Island  and  Pacific  Rail¬ 
road  ConuMmy 

Cailcago,  South  Shore  ft  South  Bend 
Railroad  Company 

Illinois  Central  Oulf  Railroad  Company 
Consolidated  RaU  Corporation 
National  Railroad  Passenger  (Corporation 

Accordingly,  it  is  ordered.  That  Part 
1127  of  Chapt^  X  of  Title  49  of  the  Code 
of  Federal  Regulations  appoided  to  this 
report  is  hereby  ad(H>ted  effective  Au¬ 
gust  3,  1976. 

Issued  July  29,  1976,  by  Alan  M.  Fitz- 
water.  Director,  Rail  Services  Planning 
Office. 

By  the  Commission. 

Bobbbt  L.  Oswald, 
Seeretarw. 


Part  1127  is  added  to  49  CFR  Ch.  X  to 
read  as  follows: 

80c 

11*7.1  Definitions. 
llSTfi  Purpoee  and  scope. 

1127.3  Subeidy  agreement. 

1137.4  Revenues  attributable  to  commuter 

raU  service. 

1127.6  Avoidable  costs  of  providing  service. 

1127.6  Valuation  of  rail  properties. 

1127.7  Reasonable  return  on  the  value  of 

the  properties. 

1127.8  Emergency  operating  assistance. 

1127.9  Access  to  records,  audit  and  inspec¬ 

tion. 

Appendix  I — Subsidy  estimate. 

Appendix  II — Financial  status  report. 
Appendix  III — Speed  factored  gross  tons  for¬ 
mula. 

Authoritt:  Sec.  206(d)  (5)  and  (6)  of  the 
Regional  RaU  Reorganization  Act  of  1073, 
Pub.  L.  93-236,  87  Stat.  986,  904,  as  amended 
by  Section  309  of  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976,  Pub.  L. 
94-210.  90  Stat.  31,  57. 

§  1127.1  Definitions. 

Unless  otherwise  required  by  the  con¬ 
text,  the  following  definitions  apply  in 
this  Part: 

“Account”  means  an  account  in  the 
Commission’s  Uniform  System  of  Ac¬ 
counts  for  Railroad  Companies  (49  CFR 
Part  1201). 

“Act"  means  the  Regional  Rail  Reor¬ 
ganization  Act  of  1973  (45  UB.C.  701  et 
seq.)  as  amended  by  the  Rail  Revitaliza¬ 
tion  and  Regulatory  Reform  Act  of  1976 
(Pub.  L.  94-210  (90  Stat.  31  et  seq.) ). 

“Base  period”  means  a  minimum  of 
three  months  and  a  maximum  of  twelve 
months  for  which  the  latest  traffic,  rev¬ 
enue  and  cost  data  are  available. 

“Common  costs”  means  charges  in  the 
railroad’s  accoimts  for  facilities,  prop¬ 
erties  and  services  in  the  designated  area 
which  are  incurred  by  the  subsidizer  and' 
other  users  and  which  are  not  solely  for 
the  benefit  of  a  particular  service. 

“Commuter  service”  means  the  specific 
service  for  which  the  subsidizer  has  of¬ 
fered  or  agreed  to  make  continuation 
payments. 

“Corporation”  means  the  Consolidat¬ 
ed  Rail  Corporation. 

“Designated  area”  means  a  portion  of 
the  railroad’s  facilities,  such  as  track 
segments,  buildings  and  yards,  for  which 
costs  are  collected  and  apportioned  be¬ 
tween  commuter  and  other  services. 

“Facilities  Utilization  Plan”  means  a 
document  identifying  and  itemizing  the 
road  and  equipment  properties  used 
in  providing  commuter  passenger  service. 

“Form  R-1”  means  the  railroad’s  an¬ 
nual  report  filed  with  the  Commission  in 
accordance  with  the  requirements  of  sec¬ 
tion  20  of  the  Interstate  Commerce  Act. 

“Manpower  Utilization  Plan”  means  a 
document  identifying  the  railroad  forces 
used  in  providing  commuter  passmger 
service. 

“Office”  means  the  Rail  Services  Plan¬ 
ning  Office  established  by  section  205  of 
the  Act. 

“Rail  Act”  means  the  Railroad  Re¬ 
vitalization  and  Regulatory  Reform  Act 
of  1976,  Pub.  L.  94-210  (90  Stat.  31). 

“Railroad”  means  a  conmum  carrier' 
by  railroad,  as  defined  in  section  1(3)  of 


the  Interstate  Commerce  Act  (49  UB.C. 
1(3)),  Including  the  Consolidated  Rail 
Corporation  and  the  National  Railroad 
Passmger  Corporaticm. 

“Secretary”  means  the  Secretary  of 
Transportation  or  his  designated  repre¬ 
sentative. 

“Subsidizer”  means  a  State  or  a  local 
or  regl<Mial  transportation  authority 
vdilch  offers  to  make  or  makes  a  pay¬ 
ment  to  c(Hitinue  commuter  rail  serv¬ 
ice  pursuant  to  sections  304(c)  and  304 
(e)  of  the  Act. 

“Subsidy  period”  means  the  term  for 
which  a  subsidy  agreement  has  been 
negotiated  and  is  in  operation. 

“UMT  Act”  means  the  Urban  Mass 
Transportati(m  Act  of  1964,  as  amended 
(90  Stat.  143). 

§  1127.2  Purposr  and  scope. 

(a)  Section  304(e)  (1)  of  the  Act  re¬ 
quires  the  Corporation  (or  a  profitable 
railroad)  to  provide  commuter  rail  serv¬ 
ice  for  a  period  of  180  days  commencing 
April  1,  1976,  on  all  rail  properties  over 
which  a  railroad  in  reorganization  in 
the  Northeast  and  Midwest  Region,  or 
a  person  leased,  operated,  or  controlled 
by  such  a  railroad,  was  providing  service 
as  of  the  date  regardless  of  whether  or 
not  the  proijerties  were  designated  in  the 
Final  System  Plan  of  the  United  States 
Railway  Association  as  rail  properties 
over  wWch  rail  service  is  required  to  be 
operated. 

(b)  Section  304(c)  (2)  (A)  and  section 
304(e)  (4)  of  the  Act  provide  that  no 
commuter  rail  service  may  be  discontin¬ 
ued.  and  no  rail  properties  may  be  aban¬ 
doned,  if  a  subsidizer  offers  financdal  as¬ 
sistance  in  the  form  of  a  rail  service 
continuation  payment  which  is  designed 
to  cover  the  difference  between  the 
avoidable  costs  of  providing  commuter 
rail  service  on  the  rail  properties  and  the 
revenues  attributable  to  such  proper¬ 
ties,  together  with  a  reasonable  retiun 
on  the  value  of  the  properties.  If  such 
an  offer  is  made  on  or  before  Septem¬ 
ber  27, 1976,  the  Qorporation  (or  profita¬ 
ble  railroad)  shall  continue  to  provide 
such  service  thereafter. 

(c)  Section  205(d)  (6)  of  the  Act  au¬ 
thorizes  the  Office  to  determine  and  pub¬ 
lish  standards  for  defining  (1)  the  “reve¬ 
nue  attributable  to  the  rail  properties”, 
(2)  the  “avoidable  cost  of  providing  serv¬ 
ice”,  and  (3)  a  “reasonable  return  on 
value”,  as  those  phrases  are  used  in  sec¬ 
tion  304  of  the  Act. 

(d)  Section  205(d)(5)  of  the  Act  di¬ 
rects  the  Office  to  determine  and  publish 
standards  for  the  computation  of  sub¬ 
sidies  for  commuter  rail  service  (except 
passenger  service  compensation  disputes 
subject  to  the  Jurisdiction  of  the  Com¬ 
mission)  which  are  consistent  with  the 
compensation  principles  described  in  the 
Final  System  Plan  and  which  avoid  cross 
subsidi^tion  among  commuter.  Intercity, 
and  freight  rail  services. 

(e)  This  part  sets  forth  a  methcxl  for 
establishing  an  estimated  subsidy  pay¬ 
ment,  which  will  enable  a  prospective 
subsidizer  to  formulate  a  subsi(ly  offer 
within  the  context  of  section  304  of  the 
Act  and  provide  a  basis  for  subsidy  pay¬ 
ment  pending  the  negotiation  of  a  sub- 
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sidy  agreement.  When  an  agreement  Is 
concluded,  subsequent  payments  shall  be 
based  on  the  negotiated  subsidy.  The 
final  payment  shall  be  adjusted  to  reflect 
the  actual  revenues  derived,  avoidable 
costs  incurred  and  value  of  the  proper¬ 
ties  used  in  the  subsidy  period. 

(f)  Section  304(e)(5)(A)  of  the  Act 
and  section  17(a)(1)  of  the  UMT  Act 
direct  the  Secretary  to  reimburse  the 
Corporation,  the  National  Railroad  Pas¬ 
senger  Corporation,  other  railroads,  and, 
if  appUcable,  the  trustee  or  trustees  of 
a  railroad  in  reorganization  in  the  Mid¬ 
west  and  Northesist  region  for  100  per¬ 
cent  of  the  losses  incurred  in  the  180-day 
mandatory  operation  period  not  other¬ 
wise  paid  by  subsidizers  which  would 
have  been  payable  had  these  standards 
been  in  effect  on  April  1, 1976. 

(g)  Section  304(e)  (5)  (B)  of  the  Act 
and  section  17(a)(2)  of  the  UMT  Act 
direct  the  Secretary  to  reimburse  sub¬ 
sidizers  for  the  additional  costs  incurred 
by  them  for  commuter  operation  during 
the  180-day  mandatory  operation  period 
and  for  commuter  rail  service  continua¬ 
tion  payments  made  by  them  after  Sep¬ 
tember  27,  1976.  The  amoimt  of  reim¬ 
bursement  shall  be  100  percent  for  the 
period  April  1,  1976,  through  March  26, 
1977 ;  90  percent  for  the  period  March  27, 
1977,  through  March  31,  1978;  and  50 
percent  for  the  period  April  1,  1978, 
through  September  27,  1978.  The  Sec¬ 
retary  may  not  provide  emergency  oper¬ 
ating  assistance  after  March  31,  1978, 
unless  the  prospective  subsidizer  pro¬ 
vides  adequate  assurances  to  the  Sec¬ 
retary  that  the  commuter  service  for 
which  such  assistance  is  sought  will  be 
continued  after  September  27,  1978. 

(h)  Section  205(d)  (5)  (B)  of  the  Act 
directs  the  Office  to  determine  the  stand¬ 
ards  under  which  the*  Secretary  will  pro¬ 
vide  the  emergency  operating  assistance 
authorized  in  section  17(a)  of  the  UMT 
Act. 

(1)  This  part  also  establishes  the  cri¬ 
teria  which  will  govern  tlie  reimburse¬ 
ment  by  the  Secreary  of:  (1)  The  losses 
Incurred  by  the  Corporation,  other  rail¬ 
roads  or  trustees  for  continuing  com¬ 
muter  service  during  the  mandatory 
operation  period;  and  (2)  the  additional 
costs  incurred  by  subsidizers  for  sub¬ 
sidizing  commuter  service  from  April  1, 
1976,  through  September  27,  1978. 

§  1127.3  Subsidy  agreom«‘iH. 

(a)  Notice  of  intention.  A  prospective 
subsidizer  shall  notify  the  railroad  of  its 
intention  to  offer  financial  assistance  for 
the  continuation  of  commuter  service  no 
later  than  40  days  before  the  offer  is  to 
be  tendered.  The  Notice  shall  specify : 

(1)  All  modifications  in  the  fares  to  be 
charged  and  in  the  existing  level  of  serv¬ 
ice,  including  changes  in  routes,  sched¬ 
ules,  train  seating  capacity,  performance 
standards,  equipment  units,  and  such 
other  dimensions  of  service  as  the  sub¬ 
sidizer  may  specify ; 

(2)  The  length  of  the  subsidy  period; 
and 

(3)  The  name  and  address  of  the  pro¬ 
spective  subsidizer. 


A  copy  of  the  Notice  shall  be  served 
concurrently  on  the  Oflice  and  the 
Secretary. 

(b)  Subsidy  estimate.  The  railroad 
shall  compute  a  subsidy  estimate  predi¬ 
cated  on  the  information  contained  in 
the  Notice  and  the  revenues  attributable, 
avoidable  costs  of  providing  service,  and 
reasonable  return  on  value  for  the  base 
period  in  accordance  with  the  metliod- 
ology  prescribed  in  §§  1127,4-7  and  in 
the  form  called  for  in  Appendix  I.  The 
estimate  shall  be  adjusted  as  necessary 
to  allow  for  any  actual  or  projected  vari¬ 
ations  in  service,  e.g.,  seasonal  fluctua¬ 
tions  in  traffic  or  extraordinary  events 
affecting  service  levels.  The  bases  of  any 
adjustments  shall  be  stated  with  partic¬ 
ularity.  The  railroad's  estimate  and  the 
general  terms  it  proposes  for  an  agree¬ 
ment  shall  be  served  on  the  prospective 
subsidizer  (with  copies  to  the  Office  and 
the  Secretary)  as  soon  as  possible  but  no 
later  than  30  days  after  the  Notice  is 
received.  The  railroad’s  initial  estimate 
(which  must  be  served  30  days  after  the 
notice  is  received  but  no  later  than  Sep¬ 
tember  17,  1976)  may  be  based  on  the 
best  data  available. 

(c)  Offer  of  financial  assistance.  The 
prospective  subsidizer  must  formulate  an 
offer  of  subsidy  predicated  on  the  rail¬ 
road’s  estimate,  but  may  propose  modi¬ 
fications  which  are  consistent  with  these 
standards.  The  initial  offer  of  subsidy 
must  be  served  on  the  railroad  (with 
copies  to  the  Office  and  the  Secretary) 
no  later  than  September  27,  1976,  to 
avoid  the  discontinuance  of  service.  Sub¬ 
sequent  offers  of  subsidy  must  be  served 
not  less  than  60  days  before  the  end  of 
the  subsidy  period.  The  offer  shall  con¬ 
tain: 

(DA  subsidy  estimate  in  the  form  pre¬ 
scribed  in  Appendix  I; 

(2)  A  resolution,  authorization  or  other 
evidence  that  the  prospective  subsidizer 
has,  or  within  a  reasonable  time  will 
have,  the  authority  to  execute  and  fulfill 
an  agreement  to  subsidize  the  service; 

(3)  Information  demonstrating  that 
the  prospective  subsidizer  has  or  will  have 
the  financial  resources  to  subsidize  the 
service  and  otherwise  fulfill  its  contract¬ 
ual  obligations;  and 

(4)  A  subsidy  pajmient  for  the  first 
month  of  service. 

(d)  Negotiations.  (1)  General.  The 
railroad  and  the  prospective  subsidizer 
shall  negotiate  an  initial  subsidy  agree¬ 
ment  as  s(X)n  as  possible  after  Septem¬ 
ber  27,  1976,  but  in  no  event  later  than 
March  26, 1977.  The  parties  may  agree  in 
arm's-length  negotiations  to  provisions 
which  modify  the  standards,  subject  to 
review  of  such  modifications  by  the  Of¬ 
fice.  The  Office  would  not  expect  to  disap¬ 
prove  variations  from  the  standards 
which  are  the  product  of  arms-length 
negotiations  and  which  are  shown  to  be 
reasonable  in  the  light  of  the  pertinent 
facts  and  circumstances.  When  an  agree¬ 
ment  has  been  reached,  a  copy  shall  be 
promptly  filed  with  the  Office  for  its 
review. 

(2)  Significant  ttse.  Unless  the  parties 
agree  otherwise,  the  subsidizer  shaU  be 


deemed  a  significant  user  of  the  rail 
properties  in  the  areas  desigriated  on  the 
facilities  utilization  plan,  and  shall  be 
assigned  the  directly  identifiable  and 
conunon  costs  of  providing  the  commuter 
passenger  service. 

(3)  Insignificant  use.  A  subsidizer  pro¬ 
posing  incidental  use  of  rail  properties 
in  the  designated  area  may  be  assigned 
the  directly  identifiable  costs  incurred 
in  providing  the  commuter  passenger 
services,  plus  an  allowance  for  overhead 
as  negotiated  by  the  parties.  If  the  par¬ 
ties  are  unable  to  agree  on  an  overhead 
allowance,  the  methodology  for  appor¬ 
tioning  common  costs  specified  in 
S  1127.5  shall  apply. 

(4)  Mediation.  Upon  request  of  either 
party,  the  Office  will  mediate  disagree¬ 
ments  concerning  the  facilities  utiliza¬ 
tion  plan,  the  manpower  utilization  plan, 
the  subsidy  agreement,  and  the  applica¬ 
tion  of  these  standards. 

(e)  Subsidy  payments.  The  subsidizer 
shall  make  subsidy  payments  monthly  in 
advance,  based  either  upon  the  negoti¬ 
ated  estimate  or,  in  the  absence  of  a  sub¬ 
sidy  agreement  upon  the  subsidizer’s 
offer  of  financial  assistance.  The  pay¬ 
ment  shall  be  determined  by  dividing  the 
total  subsidy  by  the  number  of  months 
in  the  subsidy  period.  Interest  on  over¬ 
due  subsidy  payments  shall  accrue,  at  a 
rate  of  100  basis  points  (1  percentage 
point)  above  the  prime  rate  currently 
quoted  at  a  principal  bank  in  the  com¬ 
muter  service  area,  for  such  period  as 
they  remain  unpaid  and  the  railroad  has 
not  terminated  the  service.  The  final 
subsidy  payment  shall  be  adjusted  retro¬ 
actively  within  60  days  of  the  filing  of 
the  final  Financial  Status  Report  re¬ 
quired  by  subsection  (f)  to  reflect  tlie 
actual  revenues  derived,  avoidable  costs 
incmred  and  value  of  the  properties  used 
in  providing  rail  commuter  service  dur¬ 
ing  the  subsidy  period.  The  railroad  shall 
establish  a  system  to  collect  the  data 
necessary  to  make  the  adjustment.  If  the 
subsidizer  is  entitled  to  a  refund,  the 
railroad  shall  pay  interest  on  the  over- 
pasonent,  at  a  rate  of  100  basis  points 
(1  percentage  point)  above  the  prime 
rate  currently  quoted  at  a  principal  bank 
in  the  commuter  service  area,  accruing 
from  the  end  of  the  subsidy  period  until 
the  refund  is  made. 

(f)  Financial  status  report.  The  rail¬ 
road  shall  submit  to  the  subsidizer  and 
the  Office  a  Financial  Status  Report  in 
the  form  prescribed  in  Appendix  II  to 
this  Part  within  60  days  after  the  end  of 
each  three  months  of  the  subsidy  period.. 
Significant  deviations  from  the  subsidy 
estimate  must  be  explained.  Unless  the 
parties  otherwise  agree,  the  second-to- 
last  report  will  be  the  basis  for  negoti¬ 
ating  the  subsequent  subsidy  agreement. 
The  final  report  will  be  the  basis  of  the 
subsidy  payment  adjustment. 

§  1127.4  Revenuen  attribulable  lo 
niuler  rail  service. 

The  revenues  attributable  to  com¬ 
muter  rail  service  shall  be  the  total  of 
the  revenues,  rentals  and  allowances  as¬ 
signed  in  accordance  with  this  section. 
Where  a  third  party  controls  revenues  or 
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rents  attributable  to  the  commuter  serv¬ 
ice,  the  railroad  shall  credit  the  com¬ 
muter  service  with  the  amounts  of  such 
revenues  or  rents  credited  to  It  by  the 
third  party,  and  shall  use  its  best  efforts 
to  negotiate  equitable  apportionments. 
Revenues  attributable  to  two  or  more 
commuter  services  shall  be  apportioned 
between  them  on  the  basis  of  car-miles 
operated  imder  the  respective  offers  of 
financial  assistance  or  subsidy  agree¬ 
ments.  The  revenues,  rentals  and  allow¬ 
ances  assigned  shall  be  derived  from  the 
following  accoxmts. 

(a)  Revenue  accounts.  (1)  Account 
101 — Freight  {mail  portion  only) ;  Ac¬ 
count  102 — Passenger;  Account  103 — 
Baggage;  Account  105 — Parlor  and  chair 
car;  Account  108 — Other  passenger 
train;  Account  131 — Dining  and  buffet. 
The  revenues  assigned  to  these  accoimts 
shall  be  the  actual  revenues  attributable 
to  commuter  service  that  are  directly 
Identified  with  the  operation  of  com¬ 
muter  trains,  excluding  rail  service  con¬ 
tinuation  pasmients  (Account  108(d)  1. 

(2)  Account  132 — Hotel  and  restau~ 
rant;  Account  133 — Station,  train,  and 
boat  privileges;  Account  142 — Rents  of 
buildings  and  other  property;  Account 
143 — Miscellaneous.  The  revenues  as¬ 
signed  to  these  accoimts  earned  on  com¬ 
muter  trains  shall  be  credited  directly 
to  the  commuter  service.  The  commuter 
service  portion  of  revenues  generated  at 
fixed  facilities  used  in  common  with 
other  services  shall  be  determined  from 
the  relative  passenger  on-off  counts  (in¬ 
cluding  pass  riders)  at  those  facilities. 
Special  studies  of  on-off  counts  may  be 
substituted  for  continuous  records  of 
such  counts  where  desired, 

(3)  Account  151 — Joint  facility — Cr.; 
Account  152 — Joint  facility — Dr.  To  the 
extent  that  the  terms  of  joint  facility 
agreements  yield  apportionments  of  reve¬ 
nues  to  commuter  services,  the  amounts 
so  yielded  shall  be  credited  or  debited 
directly  to  the  ccmimuter  service.  If  the 
terms  of  the  agreements  do  not  yield  such 
apportionments,  passenger  on-off  counts 
(including  pass  riders)  shall  be  the  basis 
of  apportionment  at  Joint  facilities  where 
passengers  are  boarded  or  discharged; 
and  at  other  facilities  counts  of  cars  han¬ 
dled  as  developed  from  special  studies 
or  continuous  records  shall  be  the  basis 
of  apportionment. 

(b)  Rentals.  (1)  Account  508 — Joint 
facility  rent  income;  Account  541 — Joint 
facility  rents.  Rentals  In  these  accounts 
Shan  be  credited  or  debited  to  commuter 
services  on  the  same  bases  specified  in 
S  H27.4(a)  (3). 

(2)  Account  504 — Rent  from  locomo- 
tives-Cr.;  Account  537 — Rent  for  locomo- 
tives-Dr.;  Account  505 — Rent  from  pas¬ 
senger-train  cars-Cr.;  Account  538 — 
Rent  for  pasenger -train  cars-Dr.;  Ac¬ 
count  150 — Miscellaneous  rent  income. 
The  rentals  credited  or  debited  to  these 
accoimts  to  the  commuter  services  shaU 
be  the  actual  amounts  derived  fitun  the 
rental  cd  commuter  service  equipment  or 
other  property. 

(c)  Pass  rider  allowance.  Attributable 
revenues  of  the  ccunmuter  service  shaU 
be  credited  with  an  aUowance  for  pas¬ 


sengers  using  passes  or  reduced  fare  tick¬ 
ets  issued  by  the  railroad  (or  predecessor 
ccmipanies).  The  parties  may  continue 
existing  practices  for  crediting  such  al¬ 
lowances.  In  the  absence  of  an  agree¬ 
ment,  the  amount  of  such  credit  shaU  be 
determined  on  the  basis  of  currently  ap¬ 
plicable  fares  charged  revenue  commuter 
passengers.  ^ 

§  1127.S  .4 voidable  rosis  of  providing 

service, 

(a)  Assignment  of  costs.  To  the  maxi¬ 
mum  extent  practicable,  the  directly 
identifiable  and  common  costs  assigned 
to  the  commuter  service  shall  be  devel¬ 
oped  from  a  facilities  utilization  plan 
and  a  manpower  utilization  plan,  with 
the  assistance  of  available  and  appropri¬ 
ate  cost  and  accounting  records  such  as 
time  sheets,  material  requisitions,  charge 
cards,  vouchers,  and  the  like.  (All  ac¬ 
counts  shall  be  separated  between  labor 
and  material  (non-labor)  charges.] 
Otherwise,  costs  may  be  assigmed  to  the 
commuter  service  in  a  manner  agreed  to 
by  the  parties.  The  parties  may  rely  on 
historical  data;  conduct  special  studies; 
develop  their  own  apportionment  for¬ 
mulae  based  on  use;  or  agree  on  a  com¬ 
bination  of  the  foregoing.  Upon  request 
of  either  party,  the  OflBce  will  mediate 
disputes  concerning  the  proper  meth¬ 
odology  for  assigning  costs.  Any  costs 
which  are  not  assigned  under  the  fore¬ 
going  procedures  shall  be  assigned  in 
accordance  with  the  methodology  pre¬ 
scribed  in  subsections  (e)-(n)  below,  sub¬ 
ject  to  the  condition  that  either  party 
may  request  a  special  study.  The  request¬ 
ing  party  will  be  responsible  for  design¬ 
ing  the  study  and  obtaining  the  other 
party’s  approval  of  the  design.  The  re¬ 
sults  of  the  study  will  be  binding  on  both 
parties  unless  they  mutually  agree  to 
disregard  them.  Avoidable  costs  common 
to  two  or  more  commuter  services  shall 
be  apportioned  between  them  on  the  ba¬ 
sis  of  car-miles  operated  under  the  re¬ 
spective  offers  of  financial  assistance  or 
subsidy  agreements. 

(b)  Facilities  utilisation  plan.  The 
parties  shall  develop  a  facilities  utiliza¬ 
tion  plan  which  identifies  and  itemizes 
the  road  and  equipment  properties  of  the 
railroad  used  in  providing  the  commuter 
service  and  assigns  to  each  property  or 
group  of  properties  the  agreed  percent¬ 
age  of  use  devoted  to  the  commuter  serv¬ 
ice.  The  plan  shall  also  identify  those 
road  properties  which  are  avoidable 
upon  discmitinuance  of  the  commuter 
service  for  the  purposes  of  determining 
road  depreciation,  retirement  and  dis¬ 
mantling  charges  [§S  1125.7(e)  (11)- 
(13)1  and  value  of  road  properties 
[§  1127.6(b)  ].  The  roadway  properties 
and  facilities  should  be  divided  into  areas 
or  segments  consisting  of  stretches  of 
property  where  operations  or  use  remain 
fairly  constant  and  pinpointing  those 
plac^  where  the  operations  or  use 
change  (e.g..  number  of  tracks  change, 
branch  lines  enter  or  diverge,  and  other 
similar  changes).  Properties  and  equip¬ 
ment  normally  covered  in  a  facilities 
utilization  plan  Include:  trackage;  signal 
system;  electrification  system;  interiock- 
ing  plants;  bridges  and  drawbridges; 


stations  and  platforms;  rail -highway 
crossings;  yards;  power  plants;  shops, 
enginehouses,  and  servicing  facilities; 
storehouses;  land;  rolling  stock;  and 
other  facilities  or  equipment.  Source  data 
normally  includes  equipment  rosters, 
track  diagrams  or  maps  of  the  properties 
in  the  above  categories,  and  usage  meas¬ 
ures  for  each  class  of  facility  and  equip¬ 
ment  by  specific  facility  or  segment  (e.g.. 
track  density  charts,  train  sheets,  time¬ 
tables,  blocking  records,  yarding  pro¬ 
grams,  station  w’orkloads,  etc.)  to  deter¬ 
mine  the  percentage  of  use  of  facilities 
or  equipment  in  providing  the  commuter 
service. 

(c)  Manpower  utilisation  plan.  The 
parties  shall  also  develop  a  manpower 
utilization  plan  which  identifies  the  rail¬ 
road  forces  used  in  providing  the  com¬ 
muter  service  by  listing  the  persons  em¬ 
ployed  according  to  job  title,  work  loca¬ 
tion,  account  and  percentage  of  time  de¬ 
voted  to  commuter  service  duties. 

(d)  Special  studies.  All  special  studies 
shall  be  conducted  jointly  by  the  rail¬ 
road  and  the  subsidizer.  The  length  and 
frequency  of  the  studies  and  the  sfend- 
ardized  measurement  procedures  utilized 
in  the  studies  shall  be  negotiated  by  the 
parties.  In  the  event  of  impasse,  either 
party  may  submit  the  dispute  to  the 
OCBce  for  resolution  and  Its  decision  will 
be  final.  The  cost  of  studies  which  are 
prescribed  by  these  standards  or  which 
the  parties  voluntarily  agree  to  perform 
shall  be  attributed  to  the  commuter 
service.  The  cost  of  studies  performed  at 
the  request  of  only  one  party  shall  be 
borne  exclusively  by  that  party  and  shall 
not  be  attributed  to  the  commuter  serv¬ 
ice. 

(e)  Maintenance  of  way  and  struc¬ 
tures.  (1)  Yard  and  way  switching 
tracks — Account  202 — Roadway  mainte¬ 
nance;  Account  206 — Tunnels  and  sub¬ 
ways;  Account  208 — Bridges,  trestles  and 
culverts;  Account  210 — Elevated  struc¬ 
tures;  Account  212 — Ties;  Account  214 — 
Rails;  Account  216 — Other  track  mate¬ 
rial;  'Account  218 — Ballast;  Account 
220 — Track  laying  and  surfacing.  The 
common  costs  assigned  to  these  accounts 
shall  be  apportioned  on  the  ratio  of  the 
commuter  service  cars  dispatched  in  the 
designated  area  to  tlie  total  cars  dis¬ 
patched  in  the  designated  area. 

(2)  Running  tracks — Account  202 — 
Roadway  maintenance;  Account  206 — 
Tunnels  and  subways;  Account  208 — 
Bridges,  trestles  and  culverts;  Account 
210 — Elevated  structures;  Account  212 — 
Ties;  Account  214 — Rails;  Account  216 — 
Other  track  material;  Account  218 — Bal¬ 
last;  Account  220 — Track  laying  and  sur¬ 
facing;  Account  507 — Rent  from  work 
equipment-CR.;  Account  540 — Rent 
from  work  equipment-Dr.  The  common 
costs  assigned  to  these  accounts  shall  be 
apportioned  on  the  ratio  of  the  com¬ 
muter  service  Speed  Factored  Gross  Tons 
(SPOT)  for  the  designated  area  to  the 
total  SFGT  for  all  traffic  in  the  desig¬ 
nated  area.  The  commuter  service  SPOT 
shall  be  derived  by  subtracing  the  SPOT 
for  freight  and/or  intercity  passenger 
from  the  total  SFGT  for  all  traffic.  The 
SFGT  shall  be  calculated  in  accordance 
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with  the  formula  set  forth  In  Appendix 
III. 

(3)  Account  227 — Station  and  office 
buildings.  The  common  costs  assigned  to 
these  accounts  shall  be  first  apportioned 
on  the  ratio  of  total  square  feet  devoted 
to  passenger  service  to  the  total  used 
square  feet  in  the  facility.  The  passenger 
portion  shall  tiien  be  apportioned  on  the 
ratio  of  the  commuter  service  on-off  pas- 
.cenger  count  (including  pass  riders)  in 
the  designated  area  to  the  total  on-off 
passenger  count  (including  pass  riders) 
in  the  designated  area. 

(4)  Account  221 — Fences,  snowsheds 
and  signs;  Account  229 — Roadway  build¬ 
ings;  Account  265 — Miscellaneous  struc¬ 
tures;  Account  269 — Roadway  machines; 
Account  271 — Small  tools  and  supplies; 
Account  272 — Removing  snow,  ice  and 
sand;  Account  273 — Public  improve- 
ments-maintenance;  Account  281 — 
Right-of-way  expense.  The  common  costs 
assigned  to  these  accounts  shall  be  ap¬ 
portioned  on  the  ratio  of  the  amounts  in 
Accounts  202-220  assigned  to  commuter 
service  to  the  railroad’s  total  in  Accounts 
202-220  for  the  designated  area. 

(5)  Account  231— Water  stations.  The 
common  costs  assigned  to  this  account 
shall  be  apportioned  on  the  ratio  of  the 
locomotive  unit  miles  (diesel  and  elec¬ 
tric)  generated  from  commuter  service 
using  these  facilities  in  the  designated 
area  to  the  railroad’s  total  locomotive 
unit  miles  in  the  designated  area  (diesel 
and  electric)  for  all  service. 

(6)  Account  233 — Fuel  stations.  The 
common  costs  assigned  to  this  account 
shall  be  apportioned  on  the  ratio  of  the 
amount  of  fuel  dispensed  in  commuter 
service  to  the  total  amount  of  fuel  dis¬ 
pensed  for  all  services  using  these  facili¬ 
ties. 

(7)  Account  235 — Shops  and  engine 
houses.  The  common  costs  assigned  to 
this  account  shall  be  apportioned  on  the 
ratio  of  the  labor  charges  expended  serv¬ 
icing  commuter  service  equipment  in  the 
designated  area  to  the  railroad’s  total 
labor  charges  expended  servicing  all 
equipment  in  the  designated  area. 

(8)  Account  249 — Signals  and  inter¬ 
lockers.  ’The  common  costs  assigned  to 
this  account  shall  be  apportioned  on  the 
ratio  of  the  niunber  of  commuter  service 
train  movements  through  these  facili¬ 
ties  to  the  total  of  all  train  movements 
through  these  facilities. 

(9)  Account  253 — Power  plants.  The 
common  costs  assigned  to  ^is  account 
shall  be  apportioned  on  the  ratio  of  the 
commuter  service  amounts  in  Accounts 
227  and  235  in  the  designated  area  to  the 
railroad’s  total  of  these  accounts  in  the 
designated  area. 

(10)  Account  257 — Power-transmis¬ 
sion  systems.  ffTie  common  costs  assigned 
to  this  account  shall  be  apportioned  on 
the  ratio  of  the  kilowatt  hours  consumed 
by  the  commuter  service  to  the  total 
kilowatt  hours  consiimed  by  all  services 
in  the  designated  area. 

(11)  Account  266 — Road  property -de¬ 
preciation.  There  shall  be  no  apportion¬ 
ment  of  common  costs  imder  this  ac- 
coimt.  Road  property  depreciation 
charges  to  commuter  service  shall  be 


computed  by  applying  the  railroad’s  com¬ 
posite  rates  of  depreciation  reported  in 
Schedule  211B  of  Form  B-1  to  the  unde¬ 
preciated  book  values  of  the  road  prop¬ 
erties  determined  in  accordance  with 
$  1127.6(b). 

(12)  Account  267 — Retirements-Road. 
There  shall  be  no  apportionment  of  com¬ 
mon  costs  under  this  account.  The 
charges  to  commuter  service  in  the  desig¬ 
nated  area  shall  be  the  actual  amoimts 
reported  in  Schedule  324  of  Form  R-1, 
which  are  identified  with  the  retirement 
of  road  properties  the  value  of  which  is 
assigned  to  commuter  service  under 
§  1127.6(b). 

(13)  Account  270 — Dismantling  re¬ 
tired  road  property.  There  shall  be  no 
apportionment  of  common  costs  imder 
this  account.  ’The  charges  to  commuter 
service  in  the  designated  jirea  shall  be 
actual  costs  of  dismantling  the  road 
property  identified  in  §  1127.5(e)  (12) . 

(14)  Account  278 — Maintaining  joint 
tracks,  yards  and  other  facilities- 
Dr.;  Account  279 — Maintaining  joint 
tracks,  yards  and  other  f  acuities -Cr.  The 
charges  or  credits  to  commuter  service 
costs  assigned  to  these  accoimts  shall  be 
determined  on  the  same  basis  specified 
in  S  1127.4(a)(3). 

(15)  Account  201 — Superintendence; 
Account  274 — Injuries  to  persons;  Ac¬ 
count  275 — Insurance;  Account  276 — 
Stationery  and  printing;  Account  282 — 
Other  expenses.  The  common  costs  as¬ 
signed  to  these  accounts  shall  be  appor- 
tiemed  on  the  ratio  of  the  commuter  serv¬ 
ice  amounts  in  Accounts  202-265.  269- 
273,  278,  279  and  281  In  the  desi^ated 
area  to  the  railroad’s  total  for  these  ac¬ 
counts  in  the  designated  area. 

(16)  Account  247— Communication 
Systems.  ’The  common  costs  assigned  to 
this  account  shall  be  apportioned  on 
the  ratio  of  the  commuter  service 
amounts  in  Accoimts  201,  301,  351,  371, 
372  and  377  in  the  designated  area  to  the 
railroad’s  total  for  these  accounts  in  the 
designated  area. 

(f)  Maintenance  of  equipment.  (1)  Ac¬ 
count  311 — Locomotive-Repairs.  This 
account  shall  be  separated  between  yard 
and  other  (road)  with  a  further  separa¬ 
tion  between  diesel  and  other  (electric). 
The  common  costs  assigned  to  this  ac- 
coimt  for  yard  locomotives  shall  be  based 
on  the  results  of  the  special  study  de¬ 
scribed  in  S  1127.5(h)(4).  The  costs  as¬ 
signed  to  this  account  for  other  locomo¬ 
tives  (road)  shall  be  the  actual  costs 
that  are  directly  attributable  to  the  com¬ 
muter  service. 

(2)  Account  317 — Passenger  train  car- 
Repairs.  The  costs  assigned  to  this  ac¬ 
count  shall  be  the  actual  costs  of  re¬ 
pairs  to  commuter  service  equipment. 

(3)  Account  326 — Work  equipment- 
Repairs.  ’The  common  costs  assigned  to 
this  account  shall  be  apportioned  on  the 
ratio  of  the  commuter  service  amounts 
in  Accounts  202-220  to  the  railroad’s 
total  for  these  accounts  in  the  designated 
area. 

(4)  Account  328 — Miscellaneous  equip- 
ment-Repairs.  The  common  costs  as¬ 
signed  to  this  account  shall  be  appor¬ 
tioned  on  the  ratio  of  the  hours  devoted 
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to  commutes  service  in  the  desigmated 
area  to  the  total  hours  used  in  the  desig¬ 
nated  area.  A  special  study  may  be  con¬ 
ducted  to  develop  the  hours  of  use  of  such 
equipment. 

(5)  Account  329 — Dismantling  retired 
equipment:  Account  330 — Retirements- 
Equipment;  Account  331 — Equipment - 
Depreciation.  ’Tiere  shall  be  no  appor¬ 
tionment  of  common  costs  under  these 
accounts.  The  charges  to  commuter  serv¬ 
ice  shall  be  amounts  directly  identified 
with  the  equipment,  the  values  of  which 
are  assigned  to  commuter  services  under 
§  1127.6(a>. 

(6)  Account  336 — Joint  maintenance  of 
equipment  expenses-Dr.;  Account  337 — 
Joint  maintenance  of  equipment  ex¬ 
penses -Cr.  The  charges  or  credits  to 
commuter  service  shail  be  the  amounts 
which  can  be  directly  identified  with 
commuter  service  equipment  under  the 
terms  of  the  related  joint  facility  agree¬ 
ments. 

(7)  Accourit  301 — Superintendence; 
Account  302 — Shop  machinery;  Account 

304 —  Power-plant  machinery;  Account 

305 —  Shop  and  power-plant  machinery - 
Depreciation;  Account  306 — Dismantling 
retired  shop  and  power-plant  machinery: 
Account  332 — Injuries  to  persons;  Ac¬ 
count  333 — Insurance;  Account  334 — 
Stationery  and  printing;  Account  339 — 
Other  expenses.  The  common  costs  as¬ 
signed  to  these  accounts  shall  be  appor¬ 
tioned  on  the  ratio  of  the  commuter  serv¬ 
ice  amounts  in  Accoimts  311-329,  336, 
337  to  the  railroad’s  total  for  these  ac¬ 
counts  in  the  designated  area. 

(g)  Traffic.  Account  351 — Superin¬ 
tendence;  Account  352 — Outside  agen¬ 
cies;  Account  353 — Advertising;  Account 
354 — Trdffic  associations;  Account  357 — 
Insurance;  Account  358 — Stationery  and 
printing;  Account  360 — Other  expenses. 
There  shall  be  no  apportionment  of  com¬ 
mon  costs  under  these  accounts.  The 
costs  assigned  to  commuter  service  shall 
be  those  amounts  directly  identified  with 
such  services. 

(h)  Transportation.  (1)  Account  372 — 
Dispatching  trains.  The  common  costs  as¬ 
signed  to  this  account  shall  be  appor¬ 
tioned  on  the  ratio  of  the  commuter  train 
hours  in  the  designated  area  to  total 
train  hours  in  the  designated  area. 

(2)  Account  373 — Station  employees. 
TTie  common  costs  assigned  to  this  ac¬ 
count  shall  be  subdivided  into  4  catego¬ 
ries:  (i)  ’Ticket  sales  and  service;  (ii) 
other  station  costs;  (iii)  station  master; 
and  (iv)  mail  and  baggage.  The  common 
costs  in  these  subaccounts  shall  be  ap¬ 
portioned  on  the  ratio  of  commuter  sen'- 
ice  units  in  the  designated  area  to  the 
total  units  in  the  designated  area  for  the 
respective  units:  (v)  Weighted  ticket 
sales;  (vl)  passenger  on-off  count  (in¬ 
cluding  pass  riders) ;  (vii)  trains  stop¬ 
ping  at  stations  in  the  designated  area: 
and  (viil)  units  of  mail  and  baggage 
handled. 

(3)  Account  376 — Station  supplies  and 
expenses.  The  common  costs  assigned  to 
this  account  shall  be  apportioned  on  the 
ratio  of  tile  cixnmuter  service  amounts  in 
Account  373  to  the  railroad’s  total  for 
this  account  in  the  designated  area. 
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(4)  Account  377 — Yardmasters  and 
yard  clerks;  Account  378 — Yard  conduc¬ 
tors  and  brakemen;  Account  379 — Yard 
suntch  and  signal  tenders:  Account  380 — 
Yard  enginemen;  Account  382 — Yard 
stoUching  fuel;  Account  383 — Yard 
switching  power  produced:  Account 
384— Yard  switching  power  purchased: 
Account  388 — Servicing  yard  locomotives; 
Account  389 — Yard  supplies  and  expenses. 
A  special  study  shall  be  conducted  to  de¬ 
termine  the  ratio  of  the  commuter  serv¬ 
ice  (diesel,  ^ectric)  yard  locomotive  unit 
hours  in  the  designated  area  to  the  rail¬ 
road’s  total  (diesel,  electric)  yard  loco¬ 
motive  unit  hours  in  the  designated  area. 
The  common  costs  assigned  to  these  ac¬ 
counts  shall  be  amounts  in  the  railroad’s 
accoimts  for  the  designated  area  multi¬ 
plied  by  the  ratio  determined  from  the 
study.  FV>r  this  purpose,  the  term  “loco¬ 
motive”  shall  Include  motor  cars.  In  con¬ 
ducting  such  a  study,  the  railroad  should 
recognize  the  variances  of:  (i)  weekend 
versus  weekday  demand,  (ii)  required 
yard  crew  manning  to  perform  the 
switching  services  for  various  iisers,  and 
(ill)  the  effect  of  peak  service  on  yard 
manning. 

(5)  Account  390 — Operating  joint 
yards  and  terminals-Dr.;  Account  391 — 
Operating  joint  yards  and  teminals-Cr.; 
Account  412 — Operating  joint  tracks  and 
facilities-Dr.;  Account  413 — Operating 
joint  tracks  and  facilities-Cr.  The 
charges  or  credits  to  commuter  service 
imder  these  accounts  shall  be  determined 
on  the  basis  specified  In  §  1127.4(a)(3). 

(6)  Account  392 — Train  enginemen; 
Account  394 — Train  fuel;  Account  401 — 
Trainmen.  There  shall  be  no  apportion¬ 
ment  of  common  costs  imder  these  ac- 
coimts.  The  costs  assigned  to  these  ac- 
coimts  ^all  be  the  actual  costs  that  are 
directly  attributable  to  commuter  service. 

(7)  Account  395 — Train  power  pro¬ 
duced:  Account  396 — Train  power  pur¬ 
chased.  There  shall  be  no  apportionment 
of  common  costs  under  these  accounts. 
The  costs  assigned  to  these  accounts  shall 
be  the  actual  costs  of  the  kilowatt  hours 
(KWH)  consumed  for  commuter  service 
In  the  designated  area.  These  KWH  shall 
be  weighted  to  reflect  the  peak  period 
power  donands,  l.e.,  time  of  day  and 
volume  of  power  demanded. 

(8)  Account  400 — Servicing  train  lo¬ 
comotives.  The  common  costs  assigned 
to  this  account  shall  be  apportioned  on 
the  ratio  of  the  total  locomotive  units 
(road)  serviced  in  commuter  service  in 
the  designated  area  to  the  railroad’s  total 
locomotive  units  (road)  serviced  in  the 
designated  area. 

(9)  Account  402 — Train  supplies  and 
expenses.  The  common  costs  assigned  to 
this  account  shall  be  apportioned  on  the 
ratio  of  commuter  cars  dispatched  in  the 
designated  area  to  the  railroad’s  total 
cars  dispatched  in  the  designated  area. 
Commuter  cars  shall  include  passenger 
cars  and  motor  cars. 

(10)  Account  404 — Signal  and  inter¬ 
locker  operation;  Account  405 — Crossing 
protection.  The  common  costs  assigned 
to  these  accounts  shall  be  apportioned 
on  the  ratio  of  the  niunber  of  commuter 
service  train  movements  In  the  desig¬ 


nated  area  to  the  total  train  movements 
in  the  designated  area. 

(11)  Account  411 — Other  expenses. 
There  shall  be  no  apportionment  of  com¬ 
mon  costs  under  this  account.  The  costs 
assigned  to  this  account  shall  be  the 
actual  costs  that  are  directly  attributable 
to  commuter  service. 

(12)  Account  414 — Insurance.  The 
costs  assigned  to  this  account  for  com¬ 
muter  service  shall  be  determined  by  as¬ 
certaining  from  the  railroad’s  under¬ 
writers:  (i)  The  difference  in  the  current 
premium  if  commuter  service  were  not 
operated  and  (ii)  the  additional  premium 
required  to  hold  the  railroad  and  thb 
subsidizers  harmless  from  any  liability. 
Such  amounts  shall  be  apportioned  be¬ 
tween  the  several  commuter  services 
operated  by  the  railroad  on  the  basis  of 
the  relative  numbers  of  passenger  miles 
(including  pass  riders) . 

(13)  Account  415 — Clearing  wrecks; 
Account  416 — Damage  to  property:  Ac¬ 
count  417 — Damage  to  livestock  on  right- 
of-way:  Account  419 — Loss  and  damage- 
baggage;  Account  420 — Injuries  to  per¬ 
sons.  The  subsidizers  shall  be  responsible 
for  any  costs  inciured  imder  these  ac¬ 
counts  resulting  from  the  operation  of 
the  commuter  service.  The  railroad  shall, 
if  the  subsidizer  agrees,  establish  a  re¬ 
serve  for  the  purpose  of  holding  the  sub¬ 
sidizer  harmless  from  any  liabilities 
under  these  accounts  arising  out  of  the 
operation  of  commuter  services  on  its 
properties,  and  each  commuter  service 
participating  in  the  reserve  shall  bear 
a  proportion  of  the  costs  of  the  reserve 
equal  to  its  proportion  of  the  total  pas¬ 
senger  miles  (including  non-revenue 
passenger  miles)  generated  by  partici¬ 
pating  services, 

(14)  Account  371 — Superintendence; 
Account  407 — Communication  system 
operation;  Account  410 — Stationery  and 
printing.  The  common  costs  assigned  to 
these  accounts  shall  be  apportioned  on 
the  ratio  of  the  commuter  service 
amounts  in  all  other  transportation  ac¬ 
counts  except  Account  409  to  the  rail¬ 
road’s  total  for  these  accounts  in  the 
designated  area. 

(1)  Miscellaneous  operations.  (1)  Ac¬ 
count  441 — Dining  and  buffet  service; 
Account  446 — Other  miscellaneous  op¬ 
erations.  There  shall  be  no  apportion¬ 
ment  of  common  costs  under  these  ac¬ 
counts.  The  costs  assigned  to  these  ac¬ 
counts  shall  be  the  actual  costs  that  are 
directly  attributable  to  c<»nmuter  serv¬ 
ice. 

(2)  Account  447 — Operating  joint 
miscellaneous  facilities-Dr.;  Account 
448 — Operating  joint  miscellaneous  facil¬ 
ities-Cr.  The  charges  or  credits  to  com¬ 
muter  service  under  these  accounts  shall 
be  determined  on  the  same  basis  speci¬ 
fied  in  §  1127.4(a)  (3) . 

(j)  General.  (1)  Account  451 — Salaries 
and  expenses  of  general  officers;  Account 
452 — Salaries  and  expenses  of  clerks  and 
attendants:  Account  453 — General  office 
supplies  and  expenses:  Account  454 — Law 
expenses;  Account  455 — Insurance;  Ac¬ 
count  457 — Pensions:  Account  458 — Sta¬ 
tionery  and  printing;  Account  460 — 
Other  expenses.  There  shall  be  no  ap¬ 


portionment  of  common  costs  under 
these  accounts.  The  costs  assigned  to 
these  accounts  shall  be  the  actual  costs 
that  are  directly  attributable  to  com¬ 
muter  service.  These  costs  may  include 
the  actual  expenses  incurred  in  adminis¬ 
tering  the  subsidy  program. 

(2)  Account  461 — General  facilities- 
Dr.;  Account  462 — General  joint  facil¬ 
ities-Cr.  The  charges  or  credits  to  com¬ 
muter  service  under  these  accounts  shall 
be  determined  on  the  same  basis  speci¬ 
fied  in  §  1127.4(a)  (3). 

(k)  Fringe  benefits.  Fringe  benefits 
shall  be  assigned  on  a  basis  of  a  per¬ 
centage  of  total  wages.  The  per¬ 
centage  shall  be  developed  by  using  data 
from  the  railroad’s  lat^t  Form  R-1.  The 
total  of  all  health  and  welfare  accounts 
(Accounts  277,  335,  359,  409,  449,  and 
465)  taken  from  Sch.  320,  Col.  (b)  shall 
be  added  to  the  total  of  pa3n*oll  taxes, 
old-age  retirement  and  unemployment 
insurance,  taken  from  Sch.  350,  and 
divided  by  the  total  employee  compen¬ 
sation  taken  from  Sch.  320,  Col.  (b) .  The 
resulting  percentage  shall  be  applied  to 
the  labor  costs  in  each  account  charge¬ 
able  to  commuter  service. 

(l)  Revenue  taxes.  There  shall  be  no 
apportionment  of  revenue  taxes.  The 
commuter  service  shall  be  assigned 
those  revenue  taxes  directly  attributable 
to  commuter  revenues. 

(m)  Property  taxes.  There  shall  be  no 
apportionment  of  property  taxes.  The 
property  taxes  chargeable  to  a  cmnmuter 
service  shall  be  those  Identified  with 
properties  used  in  such  service,  as  deter¬ 
mined  under  §  1127.6(b). 

(n)  Performance  standards-penalties 
and  incentives.  The  subsidy  agreements 
may  include  reasonable  provisions  as 
agreed  by  the  parties  for  penalties  for 
service  inferior  to  stipulated  performance 
standards  and  Incentive  payments  for 
superior  performance.  Penalties  withheld 
frcnn  subsidy  payments  by  the  subsidizer 
under  such  agreements  shall  be  treated 
as  reductions  of  avoidable  costs  and  in¬ 
centive  payments  shall  be  treated  as  ad¬ 
ditions  to  avoidable  costs. 

§  1127.6  Value  of  rail  propertiet^. 

The  value  of  rail  properties  on  which  a 
reasonable  return  allowed  shall  con¬ 
sist  of : 

(a)  The  net  bo<dc  value  of  equipment 
furnished  by  the  contracting  carrier  for 
commuter  service,  after  deduction  of  ac¬ 
crued  depreciation;  and 

(b)  The  net  boc^  value  of  those  road¬ 
way  and  structures  properties  which  are 
used  in  commuter  services  and  which 
could  be  disposed  of  if  commuter  serv¬ 
ices  were  discontinued.  Such  net  book 
value  shall  include  the  net  liquidation 
values  of  properties  acquired  April  1, 
1976,  by  the  Corporation  or  National 
Railroad  Passenger  Corporation,  plus  the 
value  of  additions  and  betterments  after 
that  date  for  commuter  service,  less  ac¬ 
crued  depreciation.  It  shall  not  include 
the  value  of  properties  owned  by  public 
bodies  or  the  trustees  of  debtor  estates. 

(c)  If  the  book  values  of  road  or  equip¬ 
ment  property  are  adjusted  upward  or 
downward  as  a  result  of  final  orders  ol 
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the  special  court,  such  adjusted  values 
shall  be  reflected  in  future  subsidy  pay¬ 
ments,  but  without  retroactive  effect. 

§  1127.7  Reasonable  return  on  the  value 
of  the  properties. 

The  reasonable  return  shall  be  7.5  per¬ 
cent  per  anniun  on  the  sum  of  the  two 
elements  of  the  investment  based  ccHn- 
puted  in  accordance  with  S  1127.6. 

§  1127.8  Emergency  operating  assist* 
ance. 

(a)  Mandatory  period-losses.  Ihe  rail¬ 
road  shall  be  entitled  to  reimbursement 
by  the  Secretary  for  100  percent  of  the 
losses  reasonably  and  necessarily  in¬ 
curred  by  it  for  continuing  during  the 
mandatory  period  (from  April  1,  1976, 
through  September  27,  1976,  or  any  ex¬ 
tension  of  such  period  resulting  from  the 
application  of  Federal  law),  the  same 
level  of  commuter  rail  service  as  was 
provided  during  the  12-month  period 
ended  March  31,  1976.  The  reimburse¬ 
ment  shall  be  an  amount  equal  to  the 
railroad’s  actual  net  avoidable  loss  and 
reasonable  return  on  the  value  of  proper¬ 
ties,  as  determined  in  accordance  with 
§  1127.3-7,  minus  such  financial  assist¬ 
ance  as  it  received  or  was  entitled  to  re¬ 
ceive  (whichever  is  greater)  under  sec¬ 
tion  304(e)  (2)  of  the  Act  from  a  sub¬ 
sidizer  during  the  mandatory  operation 
period.  Should  the  service  be  terminated 
by  agreement  of  the  railroad  and  the  sub¬ 
sidizer  prior  to  the  close  of  the  manda¬ 
tory  operation  period,  the  reimbiusement 
imder  this  paragraph  shall  be  propor¬ 
tionately  reduced. 

(b)  Mandatory  period — additional 
costs.  A  subsidizer  shall  be  entitled  to  re¬ 
imbursement  by  the  Secretary  for  100 
percent  of  the  additional  costs  reason¬ 
ably  and  necessarily  incurred  by  it,  dur¬ 
ing  the  period  April  1,  1976,  through 
September  27,  1976,  in  preparing  the  of¬ 
fer  of  financi^  assistance  or  negotiating 
the  subsidy  agreement.  Payments  by  the 
Secretary  under  this  subsection  shali  not 
be  duplicative  of  amounts  disbmsed  un¬ 
der  paragraphs  (a)  and  (c)  of  this  sec¬ 
tion. 

(c)  Post  mandatory  period — additional 
costs.  A  subsidizer  which  makes  subsidy 
payments  for  the  continuance  of  com¬ 
muter  rail  service,  dxu'ing  the  period  from 
September  28,  1976,  through  September 
27,  1978,  shall  be  entitled  to  be  reim¬ 
bursed  by  the  Secretary  for  the  addi¬ 
tional  costs  reasonably  and  necessarily 
incurred  by  it  to  sustain  the  same  level 
of  service  being  provided  during  the  12- 
month  period  ended  March  31, 1976,  The 
amount  of  reimbursement  shall  be  100 
percent  of  additional  costs  for  the  period 
September  28,  1976,  through  March  26, 
1977;  90  percent  of  such  costs  for  the 
period  March  27,  1977,  through  March 
31, 1978;  and  50  percent  of  such  costs  for 
the  period  April  1,  1978,  through  Sep¬ 
tember  27,  1978.  The  appropriate  per¬ 
centage  for  each  subsidy  period  shall  be 
applied  to  the  difference  between  the 
actual  net  avoidable  losses  and  reason¬ 
able  return  incurred  in  continuing  the 
service,  as  determined  in  accordance  with 


§S  1127.3-7,  and  the  financial  assistance 
the  subsldi^r  was  obligated  to  pay  im¬ 
der  section  304(e)  (2)  of  the  Act  during 
the  mandatory  period,  plus  the  amounts 
of  any  additional  administrative  costs 
reasonably  and  necessarily  incurred  in 
complying  with  these  standards. 

(d)  Level  of  service.  The  same  level  of 
service  includes  the  routes,  schedules, 
train  seating  capacity,  performance 
standards,  and  equipment  u^ts  provided 
during  the  12-month  period  ended 
March  31,  1976,  and  any  modifications 
thereof  which  do  not  increase  the  net 
avoidable  loss  and  reasonable  retium  on 
the  value  of  the  properties  as  determined 
in  accordance  with  §§  1127.3-7  in  excess 
of  the  amount  which  would  have  re¬ 
sulted  from  the  service  level  provided 
during  the  12-month  period  ended 
March  31,  1976.  The  railroad  or  subsi¬ 
dizer  may  be  reimbursed  for  additional 
costs  necessary  to  sustain  the  same  level 
of  service  arising  from  wage  or  price  in¬ 
creases  or  equipment  purchases  to  the 
extent  that  the  railroad  (or  its  predeces¬ 
sor)  had  not  agreed  to  absorb,  nor  the 
subsidizer  to  pay,  such  cost  increases. 
The  railroad  or  subsidizer  may  not  be  re¬ 
imbursed  for  losses  incurred  in  provid¬ 
ing  service  on  new  routes;  but  the  level 
of  service  on  existing  routes  may  be  ad¬ 
justed  to  the  extent  that  the  total  of  the 
net  avoidable  losses  and  the  reasonable 
return,  as  determined  in  accordance 
with  §§  1127.3-7,  based  on  the  level  of 
service  provided  in  the  12-month  period 
ended  March  31,  1976,  is  not  thereby 
exceeded. 

(e)  Reductions  in  service.  If  a  rail  con¬ 
tinuation  payment  is  decreased  because 
service  is  reduced  below  the  level  pro¬ 
vided  during  the  12 -month  period  ended 
March  31,  1976,  the  financial  assistance 
provided  by  the  subsidizer  and  the  re¬ 
imbursement  of  addltlbnal  costs  by  the 
Secretary  under  §  1127.8(c)  shall  be  re¬ 
duced  in  proportion  to  their  respective 
contributions  to  the  total  of  the  rail 
service  continuation  payment  as  com¬ 
puted  prior  to  such  reduction'in  the  level 
of  service. 

(f)  Fare  increases.  The  railroad  shall 
maintain  records  for  each  subsidy  period 
segregating  the  amounts  of  passenger 
revenues  included  in  Account  102  result¬ 
ing  from  fare  Increases  initiated  on  or 
after  April  1,  1976.  For  the  purpose  of 
determining  the  reimbursement  by  the 
Secretary  of  additional  costs  under 
§  1127.8(c),  such  amounts  shall  be  de¬ 
ducted  from  the  attributable  revenues 
computed  under  §  1127.4.  Under  no  clr-* 
cumstances,  however,  shall  the  applica¬ 
tion  of  this  subsection  result  in  reim¬ 
bursement  by  the  Secretary  of  an  amount 
exceeding  the  subsidy  payment  deter¬ 
mined  pursuant  to  §§  1127.3-7. 

(g)  Interest  on  overdue  payments.  The 
amounts  of  interest  accrued  on  overdue 
payments  under  §  1127.3(e)  shall  be  ex¬ 
cluded  from  avoidable  costs  determined 
under  S  1127.5  for  the  purposes  of  deter¬ 
mining  the  reimbursement  by  the  Secre¬ 
tary  of  additional  costs  under  S  1127.8(c) . 

(h)  Advance  payments.  To  assist  the 
subsidizer  in  making  the  monthly  in¬ 


terim  subsidy  payments  required  under 
51127.3(e),  the  Secretary  shall  pay 
monthly  in  advance  to  the  subsidizer  the 
estimated  amounts  for  reimbursement  of 
additional  costs  under  §  1127.8(c)  as 
modified  by  55  1127.8(e),  (f),  and  (g). 
The  final  pasnnent  of  such  reimburse¬ 
ment  shall  be  adjusted  retroactively 
within  60  days  of  the  filing  of  the  last 
Financial  Status  Report  for  each  subsidy 
period  to  reflect  the  actual  amounts  of 
attributable  revenues,  avoidable  costs, 
and  return  on  the  value  of  the  properties, 
and  the  financial  assistance  the  subsi¬ 
dizer  was  obligated  to  provide  during  that 
subsidy  period.  The  receipt  by  the  sub¬ 
sidizer  of  any  estimated  or  final  pasunent 
for  reimbursement  of  additional  costs 
shall  be  conditioned  upon  the  furnishing 
by  the  recipient  of  such  certification  or 
dociunentation  at  such  times  as  the  Sec¬ 
retary  may  by  regulation  require. 

(i)  Arbitration.  Under  section  304(e) 
(5)  (c)  of  the  Act,  the  railroad,  the  sub¬ 
sidizer,  and  the  Secretary  may  submit 
any  disputes  regarding  the  application 
of  this  section  to  arbitration  by  a  disin¬ 
terested  third  person.  If  the  parties  are 
unable  to  agree  upon  an  arbitrator,  the 
Chairman  of  the  Interstate  Commerce 
Commission  or  his  designated  represent- 
atice  shall  serve  in  that  capacity. 

§  1127.9  Access  lo  records,  audit  and  in¬ 
spection. 

(a)  The  subsidizer,  the  Office,  and  the 
Secretary  shall  have  reasonable  access 
to  the  records,  accounts,  working  papers, 
and  other  documents  and  to  the  proper¬ 
ties  and  equipment  of  any  railroad,  which 
provides  commuter  passenger  service  or 
whose  properties  and  equipment  are  used 
in  providing  commuter  passenger  service 
for  the  following  purposes: 

(1)  To  verify  the  accuracy  and  com¬ 
pleteness  of  the  subsidy  estimate,  the  fa¬ 
cilities  utilization  plan,  the  manpower 
utilization  plan,  and  the  Financial  Stat¬ 
us  Reports; 

(2)  To  audit  the  actual  revenues  de¬ 
rived,  costs  incurred  and  service  units 
maintained  during  the  subsidy  period; 

<3)  To  inspect  the  properties  and 
equipment  used  in  providing  the  com¬ 
muter  passenger  service  and  to  measure 
the  performance  of  the  railroad  under  the 
offer  of  financial  assistance  and  the  sub¬ 
sidy  agreement;  or  • 

(4)  To  confirm  facts  and  representa¬ 
tions  made  or  to  be  made  in  applications 
for  emergency  operating  assistance. 

(b)  The  properties  and  records  de¬ 
scribed  in  paragraph  (a)  of  this  section 
shall  be  made  available  for  inspection 
and  examination  by  tlie  subsidizer,  the 
Office,  and  the  Secretary  during  regular 
business  hours  at  a  time  and  place  mutu¬ 
ally  agreeable  to  the  parties.  The  rail¬ 
road  shall  also  reproduce  such  records, 
provided  the  requesting  party  pays  the 
reasonable  cost  thereof. 

APPEITOIX  I — SUBSIDT  ESTIMATE 

The  following  Information  Is  required  to  be 
furnished  under  f  1127.3(b)  In  accordance 
with  the  methodology  set  forth  In  {|  1127.2- 
7.  The  base  period  data  shall  be  shown  for 
each  Item. 
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Base 

Bevenues  attributable  for:  period 

1.  Passenger - - 

"3.  Dining  and  buffet - - 

8.  Rentals - - - - 

4.  All  other _ 

6.  Total  revenues  attrlbu- 

.  table  (lines  1  through 

4) . 

Avoidable  costs  for: 

6.  Maintenance  of  way  and  struc¬ 

tures  _ _ 

7.  Maintenance  of  equipment - 

8  Traffic _ _ 

9.  Transportation _ _ — 

10.  Miscellaneous  operations - - 

11.  General _ _ 

12.  R'lnge  benefits _ _ 

18.  Taxes _ _ 

14.  Casualty  reserve  account - - 

16.  Performance  standards _ _ 

16.  Total  avoidable  costs 

lines  6  through  15).- _ 


Bate 

Return  on  value  for :  pertoB 

17.  VaUwtlon  of  property  (lines 

T7a  and  17b) _ ..... 

a.  Boob  value  of  equlp-» 

ment  _ ..... 

b  Book  value  of  roadway 

and  structures _ _ _ 

18.  Rate  of  return _ _ _ 

19.  Total  return  on  value 

(line  17  times  line  18) _ 

30.  Subsidy  estimate  (line  6  minus 

lines  16  and  19) _ _ 

31 .  Financial  assistance  from  sub¬ 

sidizer  _ _ 


32.  Estimated  emergency  <^rat- 
Ing  assistance  from  the  sec¬ 
retary  (line  20  minus  line 

21) . 

Traffic  and  operating  data: 

1.  Number  of  passengers  carrled. 

2.  Total  car  miles _ 


Appendix  II — ^Fimanciai.  Status  Repost 

A  railroad  entering  Into  a  subsidy  agreement  shall  compile  the  lnf(»matlon  prescribed 
below  In  accordance  with  the  standards  set  forth  In  If  1127A-7.  The  actual  data  for  the 
period  to  date  and  a  projecttlon  to  the  end  of  the  subsidy  period  shall  be  shown  for  each  Item. 


Actual  Projected 


BEVENUES  ATTBIBUTABLE  FOB — 

1.  Passenger _ _ — .... — ..... - 

2.  Dining  and  buffet - - - ............. _ ... 

3.  Rentals - - - .... _ _ _ ............ 

4.  All  other . . . . . 

6.  ,  Total  revenues  attributable  (lines  1  through  4) _ 

AVOIDABLE  COSTS  FOB — 

6.  Maintenance  of  way  and  structures...!... - 

7.  Maintenance  of  equipment - - — .... .......... — ... 

8.  TYaffic  ... _ _ _ _ _ _ _ .............. _ _ 

9.  Transportation _ _ _ _ _ _ _ _ _ _ _ ... _ _ 

10.  Miscellaneous  operations - ... _ _ _ ...... _ .... 

11.  General  _ _ _ ..v. _ _ _ ............. 

12.  Fringe  benefits _ _ _ _ _ _ _ .... _ .... 

13.  Taxes _ .... _ _ _ _ _ _ _ _ _ _ _ _ _ 

14.  Casualty  reserve  account _ _ _ _ _ _ 

15.  Performance  standards _ _ _ 

16.  Total  avoidable  costs  (lines  6  through  15) _ 

,  BETUBN  ON  VALUE  FOB —  _ 

17.  Valuation  of  property  (lines  17a  and  17b) _ _ _ _ 

a.  Book  value  ot  equipment - 

b.  Book  value  of  roadways  and  structures _ _ _ 

18.  Rate  of  return - 

19.  Total  return  on  value  (line  17  times  line  18) _ 

BUBSIDT  FATMENT 

30.  Subsidy  payment  (line  6  minus  lines  16  and  19) - 

21.  Financial  assistance  from  subsidizer _ 

22.  Emergency  operating  assistance  from  the  secretary  (line  30 

minus  21) _ _ _ 

nAFnO  AND  OPEBATINC  DATA 

1.  Number  of  passengers  carried - - - - 

X  Total  car  miles _ _ _ ... _ _ _ ........... _ ...... 
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Apptndix  III  • 

Speed  Factored  Gross  Tons  Formula 

111*  following  formula  is  required  to  calculate  the  SPOT  to  be  used  under  Section 
llST^(e)  (9)  of  this  part. 

8FGT=YiA  +  .5N) 

iv[l.088  t-.490v'^  I  .032  G7T  f  .016  GTP  +  . 029  J 
Where: 

G  7’=  Total  gross  tons  of  traffic  (in 
millions)  per  track  mile  per 
year 

GTF=  Gros.s  tons  of  freight  traffic  (in 
millions)  per  track  mile  per 
year 

GTP=  Gross  tons  of  passenger  traffic 
(in  millions)  per  track  mile 
per  year 

iV=  Number  of  tracks  per  route 
mile 

V=  Speed  factor  (the  larger  of 
freight  speed  or  0.8  times 
passenger  speed) 

/=1  for  welded  rail 
=  2  for  bolted  rail 
y  =  As  shown  below 


FRA  clas!)  of  irack.s  and 
type  of  operation 

Value  of  Y 

I.ina 

main 

Line  Yard 
branch  and 
switch 

CISM  1,2,  S;  freight  only  up  to  10 

MOT  per  mile  per  year . 

Class  1, 2;  passenger,  or  class  I. 
2,  S:  freight  more  than  10 
MQT  per  mile  per  year . 

1.00 

0. 51  0. 14 

1.16 

.63 . 

Class  S;  passenger,  or  class  4,  5. 
6;  all  traffic . 

1.20 

The  ^eed  factors  used  shall  be  governed 
by  the  highest  authorized  speed  In  the  design 
nated  area  fm*  the  respective  types  of  service. 

Special  studies  may  be  conducted  from 
time  to  time  to  update  the  constants  used 
In  the  formula. 

(FR  Doc.76-22477  Filed  8-2-76;8:45  am] 
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